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15 

STATEMENT OF DEFENSE OF THE 
SONOMA MARIN AREA RAIL TRANSIT 
DISTRICT 

INTRODUCTION 

16 SMART submits this Statement of Defense1 in response to the September 5, 2017 

17 violation report ("Report"). SMART has reviewed the allegations set forth in the Report and 

18 respectfully submits that BCDC's imposition of an administrative civil penalty in the amount of 

19 $30,000.00 against SMART is neither authorized nor warranted under the McAteer-Petris Act 

20 ("Act"). 

21 The record demonstrates that SMART has not violated any provision of Section 

22 66632 of the Act. In fact, BCDC does not allege that SMART violated the Act. Rather, the 

23 Report provides evidence that the alleged violation was caused solely by the act of a third-

24 party easement holder conducting repair and maintenance activities related to its freight 

25 operations. SMART was added as a party on the sole basis that "it owns the property." 

26 

27 

28 

1 SMART counsel and BCDC counsel /staff consulted regarding the violation report. BCDC staff"found merit" in 
SMART's contentions. Nonetheless, BCDC staff required SMART to file this Statement of Defense. (Attachment 1).
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1 The Act does not empower the Commission to impose an administrative penalty 

2 against an innocent property owner based solely on mere ownership status. BCDC staff's 

3 request to expand the Commission's statutory penalty authority to include innocent property 

4 owners should be rejected by the Commission absent specific enabling legislation. 

5 Accordingly, SMART respectfully requests that the Commission dismiss SMART 

6 as a party to this enforcement action seeking to impose an administrative penalty against it. 
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u. FACTS OR ALLEGATIONS CONTAINED IN THE REPORT THAT

SMART ADMITS 

SMART admits the following allegations set forth in the Report: 

A. Admits that Enforcement File No. ER 2016.17 is a relevant file.

C. Admits that Hunters Club Road pre-existed the enactment of the McAteer-

Petris Act.

D. Admits that NCRA was formed in 1989.

E. Admits that NWPRA was established in 1995.

F. Admits the allegations contained in paragraph F.

G. Admits the allegations contained in paragraph G.

H. Admits the allegations contained in paragraph H.

I. Admits the allegations contained in paragraph I.

J. Admits the allegations contained in paragraph K.

K. Admits the allegations contained in paragraph J.

L. Admits the allegations contained in paragraph K.

M. Admits the allegations contained in paragraph L.

0. Admits that Ms. Klein spoke to Gregg Jennings at SMART about the
unauthorized work subject to this Report.

P. Admits the allegations contained in paragraph P.

Q. Admits the allegations contained in paragraph Q.

R. Admits the allegations contained in paragraph R.

S. Admits the allegations contained in paragraph K.

X. Admits the allegations contained in paragraph X.
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Ill. FACTS OR ALLEGATIONS CONTAINED IN THE REPORT THAT 

SMART DENIES 

SMART generally denies that it violated Section 66632 of the McAteer-Petris Act and 

4 specifically denies the following allegations set forth in the Report: 
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A. Except as admitted above, denies all allegations contained in paragraph A.

C. Except as admitted above, denies all allegations contained in paragraph C.

W. Denies the allegation that SMART "add[ed] gravel to the road once a year to

replace eroded material" as alleged in paragraph W. 

IV. FACTS OR ALLEGATIONS CONTAINED IN THE REPORT FOR WHICH SMART

HAS NO PERSONAL KNOWLEDGE. 

12 SMART lacks sufficient knowledge to enable it to respond to the following allegations 

13 set forth in the Report and therefore denies those allegations: 

14 1. Paragraphs B, M, N, 0 (except as denied above), T, U, V, W (except as denied

15 above), Y, Z, AA, BB, CC, DD, EE, FF, GG, HH, II, JJ, KK, LL, and MM.
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V. OTHER FACTS WHICH EXONERATE SMART

The North Coast Railroad Authority ("NCRA") was formed in 1989 for the purpose of 

saving the old Northwestern Pacific Railroad freight corridor from abandonment (Report, 

paragraph D). The old railroad corridor generally extended from Lombard Station in Napa 

County to Eureka (Attachment 2). In 1995, NCRA, the Golden Gate Bridge, Highway, and 

Transportation District and the County of Marin formed a joint powers authority ("NWPRA") to 

preserve the railroad corridor (Report, Paragraph E). In 1996, NWPRA acquired the Lombard 

segment (site of the alleged violation) from Southern Pacific Railroad Line ("SP") subject to 

SP's long-term lease with California Northern Railroad Company ("CNRR") to provide freight 

service over the line (Attachment 2). At the same time, NWPRA, a noncarrier holder of the 
27 

28 
underlying real estate, granted a permanent freight easement to NCRA allowing it to continue 

freight service over the line should CNRR discontinue freight operations (Attachment 3). The 

CNRR lease was terminated in 1996 and NC� took over freight service on the Lombard 



1 segment by virtue of both its freight easement and a 1996 Operating Agreement with NWPRA 

2 (Attachment 4). Since 1996, NCRA has maintained the Lombard segment for its freight 

3 operation. 

4 SMART was formed in 2002 to establish a passenger rail service in Sonoma and Marin 

5 Counties to operate in harmony with the existing NCRA freight service (Attachment 5). In 

6 2003, the underlying ownership of the Lombard segment (including the site identified in the 

7 Report) was transferred by NWPRA to SMART (Report, Paragraph H). In 2011, SMART and 

8 NCRA entered into an Operating and Coordination Agreement which: (1) acknowledged 

9 NCRA's existing freight easement; (2) recognized the Northwestern Pacific Railroad Company 

10 ("NWPCo") as NCRA's designated freight operator; and (3) confirmed NCRA's management, 

11 inspection and maintenance authority/responsibilities over the Lombard segment (Attachment 

12 6). Accordingly, SMART's underlying ownership has always been subject to NCRA's 

13 statutory, deeded and contractual authority to operate, maintain and repair the Lombard 

14 segment for freight operation purposes (Attachment 6). Significantly, the Lombard segment is 

15 not part of the SMART/NCRA shared track, is used exclusively by NCRA for its freight 

16 operations and is not used for SMART's passenger service operations. 

17 The Report shows that upon inquiry from BCDC Chief of Enforcement, Adrienne Klein, 

18 SMART immediately explained that any work conducted in that area was done by NCRA as 

19 authorized under both its freight easement and operating agreement (Report, Paragraph 0). 

20 SMART also questioned whether BCDC jurisdiction was preempted under federal law. 

21 Subsequent to consultation, Ms. Klein responded that BCDC Chief Counsel affirmed that 

22 "NCRA is required to seek and obtain a BCDC permit for all work in BCDC's jurisdiction." 

23 (Report, Paragraph Q).2

24 The Report contains evidence that NCRA admitted that NWPCo conducted the work as 

25 part of its freight operations (Report, Paragraph T) but contains no allegation that SMART had 

26 prior knowledge of the alleged violation. 
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2 Should the Commission not dismiss SMART as requested herein, SMART reserves the right to assert that BCDC 
jurisdiction is preempted under federal law. 4 



1 Since May, 2016, the Report demonstrates BCDC's attempts, apparently 

2 unsuccessfully, to gain compliance solely from NCRA to remedy the alleged violation. 

3 (Report, Paragraphs S, V, U, Y, Z, AA-KK, MM). 

4 The Report claims that SMART is an entity "responsible for the violation" on the sole 

5 basis that "it owns the subject property where the unauthorized work occurred." (Report, 

6 Section IX). 

7 It is undisputed that SMART did not place the fill or otherwise violate the Act. The 

8 responsible party has been identified by BCDC. In fact, the responsible party has had 

9 multiple communications with BCDC acknowledging its involvement (Report Paragraph T). 

10 Under these circumstances, absent preemption, BCDC has the ability to enforce the Act 

11 against the known actor. Given that SMART (1) did not commit the alleged violation; (2) did 

12 not authorize the alleged violation; (3) had no knowledge of the alleged violation until notice 

13 by BCDC; and (4) the admitted actor is known to BCDC it is respectfully submitted that 

14 SMART is not a proper party to this enforcement proceeding seeking an administrative 

15 penalty. 
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VI. THE PROPOSED PENAL TY AGAINST SMART DOES NOT APPROPRIATELY

CONSIDER THE STATUTORY FACTORS 

When imposing a penalty, BCDC must consider the following factors: 

In determining the amount of administrative civil liability, the 
commission shall take into consideration the nature, circumstance, 
extent, and gravity of the violation or violations, whether the 
violation is susceptible to removal or resolution, the cost to the state 
in pursuing the enforcement action, and with respect to the violator, 
the ability to pay, the effect on ability to continue in business, any 
voluntary removal or resolution efforts undertaken, any prior history 
of violations, the degree of culpability, economic savings, if any, 
resulting from the violation, and such other matters as justice may 
require (Gov. Code §66641.9) 

Consideration of the nature, circumstances, and extent of the alleged violation reveals 

28 
that SMART should not be subject to any administrative penalty. 
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1 The alleged violation was neither committed, nor authorized, by SMART. The work was 

2 done by a third party who had the legal authority to repair and maintain the area for its freight 

3 operations. The alleged violation was done solely to enhance freight operations and provided 

4 no benefit to SMART's passenger operations. 

5 The Report does not allege that SMART has "any prior history of violations." 

6 SMART has no degree of culpability. It did not commit the alleged violation and 

7 cooperated immediately with BCDC staff upon notification of the alleged violation. 

8 Considering the foregoing, it is submitted that no fine should be imposed against 

9 SMART pursuant to the statutory factors set forth in Govt. Code section 66641.9. 
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VII. CONCLUSION

In consideration of all the facts and circumstances, SMART requests that it be 

14 dismissed from this proceeding. SMART did not violate any provision of the Act. Accordingly, 

15 the Commission lacks jurisdiction under the Act to impose a fine against SMART. BCDC, 

16 absent preemption, has the authority to both enforce the Act against the known actor and to 

17 remedy the alleged fill violation without SMART's participation as a party to this enforcement 

18 proceeding. 
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VIII. DOCUMENTS, EXHIBITS, OTHER MATERIALS TO SUPPORT SMART'S
ANSWERS OR THAT SMART WANTS TO BE MADE PART OF THE ADMINISTRATIVE 

RECORD FOR THIS ENFORCEMENT PROCEEDING. 

1. September 14, 2017 email from John Bowers to Tom Lyons
2. STB Finance Docket No. 32910
3. Grant of Easement NCRA Freight
4. 1996 Cooperative Agreement between NCRA and NWPRA
5. Public Utilities Code Section 105001
6. 2011 Operating and Coordination Agreement between SMART and NCRA
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IX. NAME OF ANY PERSON WHOSE DECLARATION UNDER PENAL TY OF PERJURY
WAS LISTED IN THE VIOLATION REPORT AS BEING PART OF THE STAFF'S CASE
WHO SMART WANTS TO CROSS-EXAMINE, ALL DOCUMENTS ABOUT WHICH YOU

WANT TO CROSS-EXAMINE THE PERSON AREA OR AREAS OF INFORMATION 
ABOUT WHICH THE RESPONDENT WANTS TO CROSS-EXAMINE THE WITNESS, 

INFORMATION THAT THE RESPONDENT HOPES TO ELICIT IN CROSS-EXAMINATION, 
AND THE REASON($) WHY SOME OTHER METHOD OF PROVING THIS INFORMATION 

IS UNSATISFACTORY: 

SMART wishes to preserve the right to cross-examine BCDC Chief of Enforcement, 

8 Adrienne Klein, regarding all correspondence, documents and conversations related to this 

9 enforcement action for which she has personal knowledge of. The purpose of cross-

1 o examination is to dispute the allegations that SMART violated the Act or was otherwise 

11 culpable for the violation alleged. 

12 SMART wishes to preserve the right to cross-examine the unidentified "two local 

13 residents" who allegedly orally advised Ms. Klein that "SMART would add gravel to the road 

14 once a year to replace eroded material." SMART denies that it has done any such work and 

15 believes the witnesses have misidentified the responsible party. The purpose of cross-

16 examination is to contest the veracity and credibility of these anonymous witnesses. 

17 Moreover, SMART asserts that due process requires that these alleged witnesses providing 

18 uncorroborated hearsay be both identified and SMART be given the opportunity to cross-

19 exam them. SMART will withdraw this request should BCDC strike this mistaken and 

20 uncorroborated hearsay from the report. 

21 

22 

23 

24 

25 

26 

27 

28 

Dated this 5 day of October, 2017 
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THOMAS F. L VONS 
::N�\ L COUNSEL 

Thomas F. Lyons 
Sonoma-Marin Area 
Rail Transit 



Statement of Defense Form 

Enforcement Investigation ER2016.0l 7 

North Coast Rail Authority (NCRA) and Sonoma-Marin Area Rail Transit District (SMART) 

FAILURE (1) TO COMPLETE THIS FORM, (2) TO INCLUDE WITH THE COMPLETED FORM ALL 
DOCUMENTS, DECLAREATIO.N UNDER PENAL TY OF PERJURY, AND OTHER EVIDENCE YOU WANT 
PLACED IN THE RECORD AND TO B ONSIDERED BY THE COMMISSION, (3) TO LIST ANY WITNESSES 
WHOSE DECLARATION rs PART OF THE T

A

FF'S CASE AS. IDENTIFIED IN THE VIOLATION REPORT THAT 
YOU WISH TO CROSS-EXAMINE, THE AREA OF KNOWLEDGE A BOUT WHJCH Y U WANT TO CROSS
EXAMINE THE WITNESS,ANDTHE INFORMATION YOU HOPE TO ELICIT BY CROSS-EXAMINATlON,AND (4) 
TO RETURN THE COMPLETED FROM AND A L IN LUDED MA TER.IALS TO THE SAN FRANCISCO BAY 
CONSERVATION AND DEVELOPMENT OMMISSION STAFF OR TO CONTACT MATTHEW TRUJILLO OR 
JOHN BOWERS OF THE SAN FRAN I C BAY CONSERVATION AND DEVELOPMENT COMMISSION 
ENFORCEMENT STAFF BY CTOBER 10, 2017 MEANS THAT THE COMMISSION CAN REFUSE TO CONSIDER 
SUCH STATEMENTS AND EVIDENCE WHEN THE COMMISSION HEARS THIS MATTER. 

DEPENDING ON THE OUT 0MB OF FURTHER DISCUSSIONS THAT OCCUR WITH THE SAN FRANCISCO 
BAY CONSERVATION AND D VELOPMEN

T 

COMMISSION ENFORCEMEN
T 

STAFF AFI'ER YOU HAVE 
COMPLETED AND RETURNED THIS FORM, ADMINlSTRA TIVE OR LEGAL ENFORCEMENT PROCEEDINGS 
MAY NEVERTHELESS BE INITIATED AGAINST YOU, fP HAT O CURS, ANY STATEMENT HAT YOU 
MAKE ON THIS FORM WILL B OME PART F THE ENFORCEMENT RECORD AND MAY BY USED AGAINST 
YOU. 

YO MAY WISH TO CONSULT WITH OR RETAIN AND ATTORNEY BEFOR YOU COMPLEI'E TIDS FORM 
OR OTHERWI E CONTACT THE SAN FRANCISCO BAY CONSERVATION AND DEVLOPMENT COMMISSION 
ENFOR EMEN

T 

S
T

AFF. 

This form is encl sed with a violation report. The violation report indicate that you may be responsible for or in some 
way involved in either a violation of the ommission' · laws, a Commis •ion permit, or a Commission cease and desist order. 
The violation re1>0rt summarizes what the p ssible vi,oJation involves, who may be responsible for it, where and when it 
occurred, if the Commission staff is proposing any civil penalty and, if so, how much, and other pertinent information 
concerning the possible violation. 

This form requfres you t:o respond to the alleged facts contained in the violation report, to raise any affirmative defenses 
that you believe apply, to request any cross-examination tha:t you believe necessary, and to inform the staff of all facts that 
you believe may exonerate you of any legal resp n ibility for the ro sible viola.ti on or may mitigate your responsibility. This 
form also requires you to enclose with the completed statement of defense form copies of all written documents, su b a 
letters, photographs, maps drawings, etc. and written declarations under pe11alty of perjury that you wanL the Commission to 
consider as part of this enforcement hearing. This form also require you to identify by name any person whom you may 
want to cross-examine prior to the enforcement hearing on this matter, the area of knowledge that you want to cover in the 
cross-examination, the nature of the testimony that you liope to elicit, and the reasons that you believe other means of 
producing this evidence are unsatisfactory. Finally, if the staff is only prop sing a civil penally, i.e., no issuance of either a 
cease or desist order or a p rmit rev cation order, this form allows you alternatively to pay the proposed fine without 
contesting the matter subject to ratification of the amount by the Commission. 

IF YOU WANT TO CRO S-EXAMINE ANY PERSON ON WHOSE TESTIMONY THE-STAFF HA RELIED IN 
THE VIOLATION REPORT, YOU MUST COMPLETE PARAGRAPH SEVEN TO THIS STATEMENT OF DEFENSE 
FORM. THIS PARAGRAPH REQUIRES YOU TO SET OUT (1) THE NAME S) OF THE PERSON(S) YOU WANT TO 
CROSS-EXAMINE, 02) REFERENCES TO ANY DOCUMENTS ABOUT WHICH YOU WANT 

TO CROSS-EXAMIN 
THE PER ON, (3) THE AREA OF KNOWLEDGE ABOUT WIIl H YOU WANT TO CROSS-EXAMINE THE 
PERSON, (4) THE INFORMA TJON THAT YOO BELIEVE CAN BE ELICITED BY CROSS-EXAMINATION, AND (5) 
THE REA ON WHY YOU BEUEVE THI INFORMATION CANNOT BE PRESENTED BY DECLARATION OR 
OTHER DOCUMENT. 

You sh uld complete the fonn as fully 11nd accurately as you can as qllicldy a you can and return it no later than 35 days 
after its having been mailed to you to the C m.mis ion's enforcement staff at the address: 

San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 10600 

San Francisco, California 94102 



2 

lfyou believe that you have good cau c for not being able to complete this form within 35 days of its having been 
mailed, please complete it to the ex.tent that you can and within 35 days of the mailing of the violation report send tbe 
statement f defense form completed as much as possible with a written explanation of what additional information you need 
to complete the form in its entirety, how long it will take to obtain the additional information needed to complete the fonn, 
and wby it will take longer than 35 days to obtain the addili nal infonnation, send all of this to the om.mission's staff at the 
above address. Followin,g lhis procedure does not mean th.at the Executive Director will automatically allow you to take th 
additional time to complete the fonn. Only if the Executive Director determines that you have shown go d cau e for the 
delay and have otherwise complete the form as much is currently possible will be grant an extension t complete the fonn. 

If the st.aff violation report/comp)ainl that accompanied Ibis statement of defense form included a proposed civil penalty, 
you may, if you wi h, res Ive the civil penalty aspect of the alleged violation by simply pr viding to the staff a certified 
cashier's check in the amount of the pr posed fine within the 35-day time period. [f you choose to follow this alternative, the 
Executive Director wiU casb your check and place a brief 'Ummary of the violation and proposed penalty along with a 
notation that you are choosing to pay the penalty rather than contesting it on an administrative permit listing. If n 
Com.mis 'ioner objects to the amount of th penalty, your payment will resolve the ci vii penalty portion of the alleged 
violation. lf a Commissioner objects to the proposed payment of the penalty, the Commission shall determine by a majority 
of those presenl and voting whether to let the proposed penalty tand. If such a majority votes to let the prop sed penalty 
stand, your payment will resolve the civil penalty p rtion of the aJleged violation. If such a majority d es nol let the prop sed 
penalty stand, the Commission shall direct the staff to return the money paid to you and shall direct you to file your 
completed statement of defense form and all supporting documents within 35 days of the Commission's acti n. Of cour e, 
you al o have the opportunity of contesting the fwe from the outset by completing this form and filiog it and all upporting 
documents within 35 days of its having been mailed to you. 

If you have any questions, please contact as soon as possible MATTHEW TRUJILLO or JOHN BOWERS of the 
Commission Enforcement Staff at telephone number 415-352-3600.

1. Facts or allegations contained in the violation report that you admit (with specific reference to the paragraph number in the
violation r port):

See Attached 

2. Facts or allegations contained in the violation report that you deny (with specific reference to paragraph number in the
violation report):

See Attached 
----------------------------



3 

3. Facts or allegations contained in the violation report of which you have no personal knowledge (with specific reference to
paragraph number in the violation report):

See Attached 

4. Other facts which may ex..onerate or mitigate your possible responsibility or otherwise explain your relationship� the
possible violation (be as specific as you can; if you have r know of any documents, photographs, maps, letters, or other
evidence that you b lieve are relevant, please identity it by name, date, type and any other identifying information and
provide the original or a copy if you can):

See Attached 

5. Any other information, statement, etc. that you want to make:

See Attached 

6. Documents, exhibits, declarations under penalty of perjury or other materials that you have attached to this statement to
support your answers or that you want to be ruade part of U1e administrative record for th.is enforcement proceeding (Please
list in chron logical order by date, author, title and enclose a copy with this c mpleted form):

See Attached 
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7. Name of any person whose declaration under penalty of perjury was Li ted in the violation rep rt as being part of the staff's
case who the respondent wants to cross-examine, all documents about which you want to er ss--examine the person, area or
areas f information about which the respondent wants to cross-examine the witness, information that the respondent hopes
to elicit in cross-examination, and the reason(s) wlty some other method of pr ving this inf rmation is unsatisfactory:

See Attached 



ATTACHMENT "1" 



Jim Flageollet 

From: 

Sent: 

To: 

Subject: 

Bowers, John@BCDC <John.Bowers@bcdc.ca.gov> 

Thursday, September 14, 2017 4:47 PM 

Jim Flageollet 

Re: Violation Report for BCDC Enforcement File No. ER2016.017 

From: "Bowers, John@BCDC" <John.Bowers@bcdc.ca.gov> 

Date: Thursday, September 14, 2017 at 4:43 PM 

To: "tlyons@sonomamarintrain.org" <tlyons@sonomamarintrain.org>, "lflagollet@sonomamarintrain.org" 

<jflagollet@sonomamarintrain.org> 

Cc: "Klein, Adrienne@BCDC" <adrienne.klein@bcdc.ca.gov>, "Trujillo, Matthew@BCDC" 

<Matthew.Trujillo@bcdc.ca.gov>, "Zeppetello, Marc@BCDC" <marc.zeppetello@bcdc.ca.gov> 

Subject: Violation Report for BCDC Enforcement File No. ER2016.017 

Dear Tom and Jim, 

Thank you for your interest in facilitating a resolution of the above-referenced violation proceeding, as 

reflected in your initiating and participating in yesterday's conference call. 

Specifically, we appreciate the willingness of SMART, as expressed in the course of our call, to undertake 

through discussions with the NCRA to negotiate a resolution of the violation described in the Violation Report (VR). We 

understand that such discussions will occur pursuant to relevant and applicable terms of the "Operating and 

Coordination Agreement for the Northwestern Pacific Line," dated June 23, 2011, between SMART and the NCRA 

("Agreement"). In this regard I would like to point out that we regard the circumstances described in the VR to 

constitute both a "nuisance," as that term is used in Section 8.02 of the Agreement, and thus a violation of that 

provision, as well as a violation of Section 16.05 of the Agreement, which requires both parties to the Agreement to 

"comply with all Applicable Laws on the Subject Segments." Exhibit 1 to the Agreement defines the term "Applicable 

Laws" to mean "all federal, state, and local laws, rules, regulations, directives, orders and judgments applicable to the 

Subject Segments, regardless of scope." We regard the McAteer-Petris Act as clearly falling within the scope of this 

definition. 

In the course of our call you advanced the position that, under the terms of the Agreement, specifically sections 

2.02 and 4.02 thereof, and notwithstanding SMART's status as owner of the land on which the actions described in the 

VR occurred, as between SMART and the NCRA the NCRA is exclusively and solely responsible for such actions. We find 

merit in this contention. However, before we decide to give it dispositive effect we would like to see this argument, or 

defense, in writing. Moreover, unless and until either the Executive Director or the Enforcement Committee sees fit to 

dismiss SMART from this enforcement proceeding, SMART is subject to the procedural requirements that govern such 

proceedings (a copy of which we provided to you along with the VR). Accordingly, please provide us with your defense 

together with a description of the legal and factual basis for it in the form of the statement of defense that is required by 

section 11322 and Appendix I of the Commission's administrative regulations. 

In articulating your defense we would like you to address the following question: What is the significance, if 

any, to the allocation of responsibility as between SMART, as landowner, and the NCRA, as holder of an easement from 
SMART or its predecessor, for the remediation of the consequences of the actions described in the VR, of the 

automation through the installation of remote activation equipment at the Black Point Swing Bridge and the associated 

vacation and/or abandonment of the residence previously occupied by the operator of the swing bridge and the road 

1 



that provides access to it (the site of the actions described in the VR)7 In other words, does the fact that the above
described residence and the road that provides access to it no longer bear any relationship to the operation of rail traffic 
over the Lombard Segment have any bearing on the allocation of responsibility under the Agreement for remediating 
the consequences of the actions described in the VR? 

Please feel free to contact me (415-352-3610) if you have any questions or would like to discuss these matters 
further. Thank you for your continued cooperation. 

John Bowers 

ONFIDENTIALITY NOTICE: This message, t geth r with any attachments, i intended only fi r the use of 
the .individual r entity to whom it is addressed and may c ntain information that is c nfidential and/or 
privileged and prohibit d from disclosure. If you are not the intended recipient you are hereby n tilled that any 
dissemination, or copying of this message, or any attachment, is strictly prohibited . .If you have received this 
message in error, pJease notify the original sender imm diat ly by telephone or by return e-mail and delet this 
message along with any attachments. 
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ATTACHMENT "2" 



Federal Register / Vol. 61, No. 97 / Friday, May 17, 1996 / Notices 25011 

Federal Transit Administration 

Transfer of Federally Assisted Land or 
Facility 

AGENCY: Federal Transit Administration, 
DOT. 

ACTION: Notice of intent to transfer 
Federally assisted land or facility. 

SUMMARY: 49 U.S.C. Section 5334(g), 
[formerly called Section 12(k) of The 
Federal Transit Act]. permits the 
Administrator of the Federal Transit 
Administration (FT A) to authorize a 
recipient of FT A funds to transfer land 
or a facHlcy to a public body for any 
public purpose with no further 
obligation to the Federal Government if, 
among other things, no Federal agency 
is interested in acquiring the asset for 
Federal use. Accordingly, FTA is 
issuing this Notice to advise Federal 
agencies that the Maryland Mass Transit 
Administration intends to transfer 
property located at the intersection of 
York Road, Dulaney Valley Road, Joppa 
Road and Allegheny A venue, in 
Towson, Maryland. 

EFFECTIVE DATE: Any Federal agency 
interested in acquiring the land or 
facility must notify the FT A 
Philadelphia Regional Office of its 
interest, by June 17, 1996. 

ADDRESSES: Interested parties should 
notify the Regional Office by writing to 
Mr. Sheldon A. Kinbar, Regional 
Administrator, Federal Transit 
Administration, 1760 Market Street, 
Room 500, Philadelphia, Pennsylvania 
19103. 

FOR FURTHER INFORMATION CONTACT: 

Sheila Byrne, Transportation Program 
Specialist. Region 3, at 215/656-6900 or 
Ann Catlin, Real Estate Specialist, 
Office of Program Management at 202/ 
366-1647.

SUPPLEMENTARY INFORMATION: 

Background 

49 U.S.C. Section 5334(g) provides 
guidance on the transfer of capital 
assets. Specifically, if a recipient of FT A 
assistance decides an asset acquired 
under this chapter at least in part with 
that assistance is no longer needed for 
the purpose for which it was acquired, 
the Secretary of Transportation may 
authorize the recipient to transfer the 
asset to a local governmental authority 
to be used for a public purpose with no 
further obligation to the Government. 
The Secretary may authorize a transfer 
for a public purpose other than mass 
transportation only if the Secretary 
decides: 49 U.S.C. Section 5334(g) 
DETERMINATIONS: 

(A) The asset will remain in public
use for not less than 5 years after the 
date the asset is transferred; 

(B) There is no purpose eligible for
assistance under this chapter for which 
the asset should be used; 

(C) The overall benefit of allowing the
transfer is greater than the interest of the 
Government in liquidation and return of 
the financial interest of the Government 
in the asset, after considering fair 
market value and other factors; and 

(D) Through an appropriate screening
or survey process, that there is no 
interest in acquiring the asset for 
Government use if the asset is a facility 
or land. 

Federal Interest in Acquiring Land or 
Facility 

This document implements the 
requirements of 49 U.S.C. Section 
5334(g). Accordingly, FTA hereby 
provides notice of the availability of the 
land or facility further described below. 
Any Federal agency interested in 
acquiring the affected land or facility 
should promptly notify the FT A. 

If no Federal agency is interested in 
acquiring the existing land or facility, 
FT A will make certain that the other 
requirements specified in 49 U.S.C. 
Section 5334(g) (I)(A) through (l)(D) are 
met before permitting the asset to be 
transferred. 

Additional Description of Land or 
Facility: 

Parcel of land approximately 4,485 
square feet (identified as 602-608 York 
Road) located at the intersection of York 
Road, Dulaney Valley Road, Joppa Road 
and Allegheny Avenue in Towson, 
Maryland. 

Issued on: May 13, 1996. 
Sheldon A Kinbar, 

[FR Doc. 96-12404 Filed 5-16-96; 8:45 am] 
BILLING CODE 4910-57-P 

Surface Transportation Board 1 

[5TB Finance Docket No. 32910] 

Northwestern Pacific Railroad 
Authority; Acquisition Exemption; 
Former Northwestern Pacific Railroad 
Line From Southern Pacific 
Transportation Company and Golden 
Gate Bridge, Highway and 
Transportation District 

Northwestern Pacific Railroad 
Authority (NWPRA), a noncarrier,2 has 
filed a verified notice of exemption 
under 49 CFR 1150.31 to acquire former 
Northwestern Pacific Railroad Line real 
estate and rail facilities/trackage from 
Southern Pacific Transportation 
Company (SP) which extends from 
Healdsburg, CA (NWP MP 68.2), to 
Lombard Station, Napa County, CA (SP 
MP 63.4), via Schellville (NWP MP 
40.6/SP MP 72.59), a distance of 66.85 
miles. 

The purpose of the acquisition is to 
preserve the railroad corridor for 
potential future mass transit use. 

The transaction was expected to close 
on or about April 30, 1996. 

Freight service on the line will 
continue to be provided by the 
California Northern Railroad Company 
(CNRR) pursuant to long-term lease 
arrangement with SP.3 NWPRA will take 
title subject to the CNRR lease, and 
CNRR will continue to provide freight 
service. The joint powers agreement 
forming the NWPRA make an express 
commitment that in the event the 
existing operator files an application to 
abandon or discontinue freight service 
over the line NWPRA is to acquire in 
Finance Docket No. 32910, NCRA will 
be entitled to obtain an easement from 
NWPRA permitting it to-continue freight 
service over the line. To provide for 
this, NWPRA states that it will, 
simultaneously with the closing of this 
transaction, transfer a permanent and 
exclusive freight railroad easement to 
NCRA, which will become effective 
only upon the cessation of freight 

1 The ICC Termination Act of 1995, Pub. L. No. 
104-88, 109 Stat. 803, which was enacted on 
December 29, 1995, and took effect on January 1, 
1996, abolished the Interstate Commerce 
Commission and transferred certain functions to the 
Surface Transportation Board (Board). This notice 
relates to functions that are subject to Board 
jurisdiction pursuant to 49 U.S.C. 10901. 

z NWPRA is an independent joint powers public 
agency created pursuant to California Government 
Code Section 6500 by virtue of an agreement 
among the County of Marin, the Golden Gate 
Bridge, Highway and Transportation District 
(GGBH'ID), and the North Coast Railroad Authority 
(NCRA), 

Finance Docket 
No. 32673, (ICC served May 15, 1995). 



25012 Federal Register / Vol. 61, No. 97 / Friday, May 17, 1996 / Notices 

service by CNRR and the approval by 
the Board of both the transfer of the 
easement and the assumption of carrier 
responsibility by NCRA. 

In addition, CNRR currently operates 
over the segment between NWP MP 
26.96 and NWP MP 25.57 pursuant to a 
freight easement which was retained by 
SP in a transaction involving GGBHT.4 

At the closing of the transaction in 
Finance Docket No. 32910, SP's freight 
easement will be quitclaimed to 
GGBHTD, which will then grant to 
NWPRA the rights to operate over the 
easement area. According to NWPRA. 
NCRA will obtain an easement from 
NWPRA to provide freight service over 
the segment between NWP MP 26.96 
and NWP MP 25.57, at the same time 
that it acquires the easement mentioned 
earlier, by which it would take over 
operations after CNRR ceases its 
operations. 

NWPRA states that the future transfer 
of these easements will imbue NCRA 
with all carrier rights and 
responsibilities and that NWPRA will 
remain a noncarrier holder of the 
underlying real estate. NWPRA thus 
states that it intends in the near future 
to file either a Motion to Dismiss this 
Notice or a Petition for a Declaratory 
Order requesting that it be designated as 
a noncarrier. 

If the verified notice contains false or 
misleading information, the exemption 
is void Petitions to reopen the 
proceeding to revoke the exemption 
under 49 U.S.C. 10502(d) may be filed 
at any time. The filing of a petition to 
reopen will not automatically stay the 
transaction. 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 32910, must be filed with 
the Surface Transportation Board, Office 
of the Secretary, Case Control Branch, 
1201 Constitution Avenue NW., 
Washington, DC 20423. In addition, a 
copy of each pleading must be served on 
David J. Miller, Esq., Hanson, Bridgett, 
Marcus, Vlahos & Rudy, 333 Market 
Street, Suite 2300, San Francisco, CA 
94105. 

Decided: May 9, 1996. 

By the Board, David M. Konschnik, 
Director, Office of Proceedings. 

Vernon A. Williams, 

[FR Doc. 96-12455 Filed 5-16-96; 8:45 am] 

HILLING CODE 4915-00-P 

Finance 
Docket No. 31689 (ICC served July 5, 1990). 

Surface Transportation Board 1 

[5TB Finance Docket No. 32907] 

Ormet Railroad Corporation; 
Acquisition and Operation Exemption; 
Consolidated Rail Corporation 

Ormet Railroad Corporation of 
Wheeling, WV (ORC), a noncarrier, has 
filed a verified notice of exemption 
under 49 CFR 1150.31 to acquire from 
Consolidated Rail Corporation's Omal 
Secondary Track from milepost 60.5 at 
Powhatten Point, to the end of the line, 
milepost 72.7 at Omal, a distance of 12.2 
miles in Monroe County, OH. 

ORC will assume the common carrier 
obligation associated with the line, 
holding itself out to render common 
carrier service by railroad. Consolidated 
Rail Corporation will perfor.m the 
operations on the line, solely pursuant 
to a private contractual arrangement, on 
behalf of and for the account of ORC. 

Consummation was to be on or after 
April 30, 1996. If the verified notice 
contains false or misleading 
information, the exemption is void 

Petitions to reopen the 
proceeding to revoke the exemption 
under 49 U.S.C. 10502(d) may be filed 
at any time. The filing of a petition to 
reopen will not automatically stay the 
transaction. 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 32907, must be filed with 
the Surface Transportation Board, Office 
of the Secretary, Case Control Branch, 
1201 Constitution Avenue NW., 
Washington, DC 20423. In addition, a 
copy of each pleading must be served on 
Fritz R. Kahn, Esq., Suite 750 West, 
1100 New York Avenue NW., 
Washington, DC 20005-3934. 

Decided: May 10, 1996. 

By the Board, David M. Konschnik, 
Director. Office of Proceedings. 

Vernon A. Williams, 

[FR Doc. 96-12456 Filed 5-16-96; 8:45 am] 

BILLING CODE 4915-00-P 

1 The ICC Termination Act of 1995, Pub. L. No. 
l04-88, l09 Stat. 803, which was enacted on 
December 29, 1995, and took effect on January 1, 
1996, abolished the Interstate Commerce 
Commission and transferred certain functions to the 
Surface Transportation Board (Board). This notice 
relates to functions that are subject to Board 
Jurisdiction pursuant to 49 U.S.C. 10901. 

Surface Transportation Board 1 

[5TB Finance Docket No. 32899] 2 

Owensville Terminal Company, Inc.; 
Acquisition and Operation 
Exemption-Poseyville & Owensville 
Railroad Company, Inc. 

Owensville Terminal Company, Inc. 
(OTC), a noncarrier, filed a notice of 
exemption to acquire from Poseyville & 
Owensville Railroad Company, Inc. 
(P&O), and operate approximately 11.2 
miles of rail branch line in Gibson and 
Posey Counties, IN, between milepost 
271.0 in Poseyville and milepost 282.2 
in Owensville. 3 The transaction was to 
be consummated on or after April 19, 
1996.4 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption 
is void Petitions to reopen the 
proceeding to revoke the exemption 
under 49 U.S.C. 10502(d) [formerly 
section 10505(d)] may be filed at any 
time. The filing of a petition to reopen 
will not automatically stay the 
transaction. An original and 10 copies of 
all pleadings, referring to STB Finance 
Docket No. 32899, must be filed with 
the Surface Transportation Board, Office 
of the Secretary, Case Control Branch, 
1201 Constitution Avenue NW., 
Washington, DC 20423. In addition, a 
copy of each pleading must be served on 
Robert P. vom Eigen, Esq., Hopkins & 
Sutter, 888 16th Street NW., 
Washington, DC 20006. 

Decided: April 29, 1996. 

1 The ICC Termination Act of 1995, Pub. L. No. 
104-88, 109 Stat. 803, which was enacted on
December 29, 1995, and took effect on January 1,
1996, abolished the Interstate Commerce 
Commission and transferred certain functions to the 
Surface Transportation Board (Board). This notice 
relates to functions that are subject to Board 
jurisdiction pursuant to 49 U.S.C. 10901. 

2 This notice corrects the notice previously served 
and published in the Federal Register on May 7, 
1996. The prior notice erroneously stated that 
Owensville Terminal Company, Inc., is a subsidiary 
of RailAmerica, Inc. 

'P&O owns the line and operates it as a branch 
line, using equipment and labor supplied under 
contract by Garden Spot & Ohio Railroad (GS&O). 
The line connects with GS&O at Poseyville. 

• P&O was placed into receivership by the Gibson
County Superior Court, Gibson County, IN, in Cause 
No. 26001-9303-CP-0010. On March 19, 1993, the 
court appointed Robert W. Musgrave (Musgrave) 
receiver for P&O. Pursuant to a March 26, 1996 
court order, Musgrave agreed to sell the line (real 
estate, leases and licenses, track, ties, and other 
track materials) to Rai!America, Inc. (Rail America). 
a Delaware corporation. Rai!Amerlca, in turn, will 
assign its rights and interests in the line to OTC, 
and Huron and Eastern Railway Company, Inc. 
(Huron), will supply the labor and equipment, as 
needed, for OTC to operate the line. OTC and 
Huron are Michigan corporations, and Huron is a 
RaHAmerlca subsidiary. 
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Recording Requested by: 

North coast Railroad Authority 

When Recorded mail to:

North Coast Railroad Author,i.ty 
4 West 2nd Street 
Eureka, CA 95501
Attention: Edward M. Mclaughlin 

AT REQUEST CF: 

04/30/1996 
FEE: $ 
TT : $ 

1996 00:38423 
OFFl(:IAL RECORllS OF 

SONOMA COIJ NTY 
BERN/CE A PETEHSON 

11 "42:53 
. 00 PGS· 49 
. 0f. �Lufl® 

SPACE ABOVE THIS LI�JE FOR RECORDER'S USE. 

This instrllment is exempt 
from Recording Fees 
(Govt. Code §27383) and 
from Documentary Transfe�
Tax (Rev. & Tax code §11922)

GRANT OF EASEMENT AGREEMENT 
_,, (NCRA Freight- Sc,noma County) 

THIS EASEMEN'I' AGREEMENT is entered into as of April 30 1 1996 
by arid amcing the Northwestern PacL:ic Rail.road Authority, a joint 
powers authority created under Cal.ifornia law ( 11Grantor") and 

_North coaEit Railroad Authority, a public agency created under 
Californiz1 law and its successors and permitted assigns 
(collectively, "Grantee"). 

For qood and valuable ccnside.ration, the receii:,t and
sufficie.nc:y of which are hereby acknowledged, and s,;.bject to the 
terms and conditions established i..n this Easement, G-rantor hereby 
_grants to Grantee a perpetual, exclusive easement ir. the real�
property described in. Exhibit. A attached to this Eai:.ement. 

, Grantee shall have the right to use the Easemerit for 
operation of freight service, provided that these f2·eight 
operations shall be suhordinz.te to regularly scheduled pass:enger 

_commute operations conducted on the Property.

- Gran·:ee acknowledges and agrees that it shall not concluct
any rail 1Jperations of any ki.nd or to otherwise use the Prc,perty 
pursuant ·:o this Easement until ( i) Granter and Grantee ent:er 
J.nto a de.finitive written agr.ee1nent establishing each party's
rights and. obligations with respect to use of the Prope.rty, (ii)
cessation of existing frei9ht operations by Califoruia Northern

ilroad ("CFNR0} and (iii) receipt of· approval by 1:he Surface 
Transportation Board of the proposed transition of f:r.eight rail 
operators on the Property from1 CFNR to Grantee. Wi1:h resp,�ct to 
( i) above, the parties agree to e}Lecute and record a Memorandum
of this pc-oposed agreement evidencing satisfaction with th.Ls
,condition.

29954Z.1 

Description: Sonoma,CA Document-Year.DocID 1996.38423 Page: l or 49 

Order: l Comment: 
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EXECOTEO This �ay 01: April, 1996. 

GRAHTOR 

NORTHWESTERN PACIFIC RAI:LROAJ) 

01 AUTv!JTY! 
�E!: �ff/ :r= 

' .T�,., e· s L l+A-� �en.!�c--v
Approved as to Form: 

� lu� \ � d �-
Attorney � 

NORTH COAS'I' RAILROAD .UlTHORI'l'Y 

Description: Sonoma,CA Document-Year.DocID 1996.38423 Page: 2 of 49 

Order: 1 CoJJD11ent: 
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COOPERATIVE AGREEMENT 

This Cooperative Agreement ("Agreement"} is entered into the 

30th day of April, 1996 by and between the North Coast -Railroad 

Authority ("NCRA") and the Northwestern Pacific Railroad 

Authority ("NWPRA"). 

RECITALS 

A. The Golden Gate Bridge Highway and Transportation

District ("GGBHTD") entered into two Purchase Sale and Option 

Agreements with Southern Pacific Transportation Company (11 SPTC") 

dated June 1, 1990 pursuant to which GGBHTD acquired the rights 

to purchase a segment of the Northwestern Pacific Right of Way 

from Novato Creek in the City of Novato, Marin County to 

Healdsburg Station in the City of Healdsburg, Sonoma County 

{"Healdsburg segment"), a segment running from Ignacio at Highway 

37 in Marin County east to a railroad point known as Lombard in 

Nap� County ("Lombard Segment"), and a segment running from 

Healdsburg station in the City of Healdsburg, Sonoma county north 

to Willits Yard in the City of Willits, Mendocino County 

("Willits Segment"). 

B. GGBHTD, the county of Marin and NCRA entered into a

Joint Powers Agreement dated May 24, 1995 ("JPA") that created 

NWPRA and provided for the purchase by NWPRA of the Healdsburg 

and Lombard Segments and for the purchase by NCRA of the Willits 

Segment. The JPA also provided that {l) NCRA would assume common 

carrier freight responsibilities over the Healdsburg, Lombard and 
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Willits Segments should freight service currently provided by cal 

Northern Railroad Company Limited Partnership ("CFNR") pursuant 

to a Lease Agreement with southern Pacific Transportation Company 

for the Northwestern Pacific Line dated August 27, 1993 ("CFNR 

Lease") terminate for any reason, (2) NWPRA would convey to NCRA 

a perpetual and exclusive easement for freight service over the 

Healdsburg and Lombard Segments to be effective upon such a 

termination of freight service, and (3) NWPRA and NCAA would each 

be granted specified easement rights to operate rail passenger 

service on the segments owned by the other. For purposes of 

this Agreement "CFNR" shall mean CFNR or· its successors or 

assigns. 

c. By separate Assignment Agreements dated April 11, 1996,

GGBHTD assigned to NWPRA GGBHTD's rights to acquire the 

Healdsburg and Lombard Segments, and GGBHTD assigned to NCRA 

GGBHTD's rights to acquire the Willits Segment. NWPRA 

subsequently entered into an Amended and Restated P�rchase 

Agreement for the Purchase and Sale of the Healdsburg and Lombard 

Segments ("Healdsburg Agreement"), and NCRA entered into an 

Amended and Restated Purchase Agreement for the Purchase and Sale 

of the Willits Segment ("Willits Agreement"). 

D. NWPRA and NCRA have reached understandings on a number

of subjects pertaining to their coordinated acquisition of the 

Healdsburg, Lombard and Willits Segments, including an adjustment 

to the northern most boundary of the Healdsburg Segment, to Mills 

street in Healdsburg at MP 68.22, and a proposed shared use 
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arrangement for the Healdsburg Station. The parties have also 

agreed that NWPRA should serve as assignee from SPTC of the 

service mark "Northwestern Pacific Railroad" and its related logo 

based on a similar shared use understanding. 

E. The parties now desire to enter into this Agreement to

address real estate ownership and management, operating and 

related issues arising from their coordinated acquisition of the 

Healdsburg, Lombard and Willits Segments. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing the 

parties agree as follows: 

ARTICLE I. HEALDSBURG PROPERTIES. 

1.1 ownership. on the Initial Closing, as that term is 

defined in the Healdsburg Agreement, NWPRA shall acquire fee 

ownership and title to the real property and all related 

improvements comprisi�g Healdsburg Station, as described in 

Exhibit A attached to this Agreement (the "Healdsburg 

Properties"). 

1.1.1. Restrictions against Transfer and Encumbrances. 

Neither party will transfer any interest (including licenses and 

easements) in or encumber the Healdsburg Properties or any 

portion of them without the prior written consent of the other 

party, which may be withheld for any reason, provided that NWPRA 

shall be permitted to lease and otherwise manage the Healdsburg 

Properties consistent with its management responsibilities as 

established in Section 1.2 below. 
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1.2. Management. NWPRA shall act as the sole property 

manager of the Healdsburg Properties, provided that NCRA shall 

have such rights to manage the Healdsburg Properties in 

connection with NCRA's proposed freight and passenger operations 

as are established in a definitive Operating Agreement to be 

entered into between NWPRA and NCRA governing NCRA's use of the 

Healdsburg and Lombard Segments ("Operating Agreement"). NWPRA 

shall maintain the Healdsburg Properties in accordance with such 

standards as are adopted by NWPRA from time to time, provided 

that NCRA will perform such maintenance activities as are 

established in the Operating Agreement. 

1.3. Cost Sharing. All reasonable costs associated with 

ownership, management and maintenance of the Healdsburg 

Properties (including utilities, taxes, if any, insurance, etc.) 

shall be borne by NWPRA. These costs shall be paid for first 

from lease revenues generated by the Healdsburg Properties, and 

to the extent said costs exceed lease revenues, from other NWPRA 

revenue sources. All costs associated with use of Healdsburg 

Properties for rail purposes shall be paid for as provided in the 

Operating Agreement. 

1.4. Revenue Sharing. 

1.4.1 Rental Property Revenues. NCRA and NWPRA shall 

each be entitled to one half of the lease revenues generated by 

all of the Healdsburg Properties net of the ownership� manag�ment 

and maintenance expenses attributable to the Healdsburg 

Properties as provided in Section 1.3 above. NWPRA will collect 
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all rents from the Healdsburg Properties as property manager, and 

pay NCRA its share of ·the net revenues on a quarterly basis. 

1.4.2 Inspection Rights. NWPRA shall maintain 

separate records for the Healdsburg Properties. NCRA shall have 

the right to inspect NWPRA's records for the Healdsburg 

Properties at any time during normal business hours, and to seek 

a separate accounting, at NCRA's own cost to resolve any revenue 

sharing disputes. Any unresolved dispute shall be submitted to 

mediation/arbitration as provided for in this Agreement. 

1.5. Improvements. Either party shall have the right, at 

its sole cost and expense, to remove, relocate or modify existing 

improvements to the Healdsburg Properties, or to add any new 

improvements upon written notice to and with the prior written 

consent of th� other party, which consent shall not be 

unreasonably withheld. This right to effect improvements shall 

be subject to the terms of the CFNR Lease, the Surface Easement 

Agreement (Healdsburg station) dated April JO, 1996 by and 

between SPTC and NWPRA, and the Operating Agreement. Neither 

party shall make any improvement to the operating right of way 

that would constitute a breach of any operating agreement 

governing the operating right of way included in the Healdsburg 

Properties. All improvements shall be completed in conformance 

with such construction and contract administration standards 

governing them as are adopted by NWPRA. All improvements, when 

completed, shall become part of the Healdsburg Properties. The 

parties may, but shall not be required, to negotiate cost, 
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revenue and ownership sharing arrangements with respect to any 

proposed improvement. 

ARTICLE II. OPERATIONS 

2.1 NCRA Intercity and Excursion Easement. Subject to 

Section 2.1.1 below, NWPRA shall grant to NCRA at the Initial 

Closing a permanent, non-exclusive easement over the Healdsburg 

and Lombard Segments, including the Healdsburg P�operties, for 

passenger excursion and regional intercity service originating or 

terminating from points north of Healdsburg in the form of 

easement attached to this Agreement as Exhibit B (the "NCRA 

Intercity Easement"). 

2.1.1 NCRA's Excursion service. Pursuant to the NCRA 

Intercity Easement, NCRA may operate excursion service to and 

from points south of Milepost 67.71 at Healdsburg station and/or 

Lombard S_egment destinations only with the prior written consent 

of the NWPRA. 

2.2 NWPRA Passenger Commute Easement. NCRA shall grant to 

NWPRA or its designee upon request a permanent easement over the 

Willits Segment for regularly scheduled passenger commute service 

originating anywhere as well as an easement for operation of 

intercity and intermittent or seasonal passenger service 

originating or terminating from points south of Healdsburg, in a 

form to be agreed upon by the parties (the "NWPRA Commuter Rail 

Easement"). The parties understand and agree that NWPRA commuter 
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rail easement shall permit no more than one operator of commuter 

rail service on any portion of the Willits Segment without the 

written permission of NCRA� 

2.3 NCRA's Assumption of Common Carrier Obligations. 

NCRA hereby assumes all the residual common carrier freight 

obligation for the Healdsburg, Lombard and Willits Segments when 

CFNR terminates its freight service as contemplated in the 

Agreement Regarding Transition of Freight Operations dated April 

30, 1996 entered into by and between NWPRA, NCRA, CFNR and SPTC. 

2.4 NCRA Freight Easement. NWPRA shall convey to NCRA at 

the initial closing, and NCRA shall accept, a permanent, 

exclusive easement for freight service over the Healdsburg and 

Lombard Segments in the form attached to this Agreement as 

Exhibit c to facilitate NCRA's assumption of these obligations. 

2.4.1 Reinstitution of Freight Service. For the time 

that the title warranties established in the Healdsburg and 

Willits Agreement remain in effect, NCRA shall use its best 

efforts to re-institute freight service after any stoppage of 

such service directly or by contract with a third party within 

six (6) months of any cessation to avoid termination of the 

General Indemnity established in Section 11.4 of the Healdsburg 

Agreement. 

2.5 CFNR Lease Administration. NCRA shall act as sole 

adminstrator of the CFNR Lease from and after the Initial 

Closing. NCRA shall keep NWPRA fully informed of the status of 
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the CFNR Lease, and shall provide such information as NWPRA may 

reasonably request, promptly upon request. 

ARTICLE III. SERVICEMARK MATTERS 

3.1. Servicernark Ownership. The parties agree that SPTC 

shall assign to NWPRA at the Initial Closing the mark 

"Northwestern Pacific Railroad" and related logo, as depicted on 

Exhibit D (the "Service Marks"). 

3.2 Servicemark License. NWPRA shall grant to NCRA at the 

Initial Closing a non-exclusive license to use the Service Marks 

in any excursion passenger or regional intercity passenger 

service operation or freight service on any part of the entire 

NWP Line between Lombard and Korbel, in the form of License 

Agreement attached to this Agreement as Exhibit E. 

ARTICLE IV • .  PHASED CLOSING PROPERTIES. 

4.1 order of Glean Up. The parties hereby agree that the 

Phased Closing Properties for both the Healdsburg and Willits 

segments will be remediated in the following order: Santa Rosa, 

Petaluma, Healdsburg, Fulton, Calpella, Willits Yard, Ukiah, and 

Laughlin. The parties may by mutual written agreement elect to 

revise this order of clean up. Either party shall have the right 

to reorder its sites without the approval of the other. 

ARTICLE VI. MISCELLANEOUS 

6.1 Notices. Any notices or other communications deemed by 

any party to be necessary or desirable to be given to the other 

party shall be personally delivered or mailed first class, 

certified or registered mail, postage prepaid and shall be deemed 

285065.3 8 



delivered on the date of delivery if personally served or two 

days after it is deposited in the U.S. mail as provided above, 

when mailed to the other parties, addressed as follows: 

If to NWPRA: 

with a copy to: 

If to NCRA: 

with a copy to: 

Northwestern Pacific Railroad 
Authority 

c/o Golden Gate Bridge Highway 
and Transportation District 

Box 9000 Presidio Station 
San Francisco, CA 94129-0601 
Attn: Carney Campion 
Phone No.: 415-923-2200 
Telecopy No.: 415-923-2367 

David J. Miller, Esq.
Hanson, Bridgett, Marcus, 

Vlahos & Rudy 
333 Market Street, Suite 2300 
San Francisco, CA 94105-2173 
Phone No.: 415-777-3200 
Telecopy No.: 415-541-9366 

North Coast Railroad Authority. 
A West 2nd Street 
Eureka, CA 95501 
Attn: Edward McLaughlin 
Phone No.: 704-444-8055 
Telecopy No.: 707-441-1324 

Christopher J. Neary, Esq. 
110 s. Main street, suite c

Willits, CA 95490 
Phone No.: 707-459-5551 
Telecopy No.: 707-459-3018 

Any party may change its address by giving prior written notice 

to the other party as provided in this Agreement. 

6.2 Binding Effect. The parties intend this Agreement to 

be a binding agreement between them, legally enforceable in a 

court of law. 

6.3 Heading. The section headings in this Agreement are 

for convenience only and are not to be construed as modifying or 

governing the language in the section referred to. 
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6.4 Consent and Approval. Whenever in this Agreement any 

consent or approval is· required, the same shall not be 

unreasonably withheld, and shall be made expeditiously. If 

approval is withheld, a statement of written reasons shall 

accompany the notice of such withholding. 

6.5 Severability. Should any part, term or provision of 

this Agreement be decided by the courts to be illegal or in 

conflict with any law of the State, or otherwise be rendered 

unenforceable or ineffectual, the validity of the remaining 

portions or provisions shall not be affected thereby. 

6,6 Entire Understanding. This Agreement and the 

agreements to be entered into pursuant to it constitute the 

entire understanding of the parties with respect to its subject 

matter as of the date hereof, and supersedes any prior or other 

contemporaneous oral or written understandings and agreements 

between the parties on the same subject. 

6.7 Counterparts. This Agreement may be executed in 

counterparts, each of which shall be deemed an original, but all 

of which together shall be deemed a single Agreement. 

6.8 Assignment; successors. This Agreement shall be 

binding upon and shall inure to the benefit of the permitted 

successors of the parties. Except to the extent expressly 

provided herein, no party may assign any right or obligation 

hereunder without the prior written consent of the other parties. 

6.9 Dispute Resolution. Any controversy, claim or dispute 

arising out of or related to the interpretation, construction, 
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performance or breach of this Agreement, which cannot be resolved 

by the parties, shall be submitted to mediation in the County of 

San Francisco, California, administered by the American 

Arbitration Association under its Commercial Mediation Rules. 

Mediation shall proceed and continue until such time as the 

matter is either resolved or the mediator finds or the parties 

agree that mediation should not continue. If t11e parties cannot 

resolve the controversy, claim or dispute through the mediation 

process described above, the matter shall be settled by 

arbitration in the County of San Francisco, California, 

administered by the American Arbitration Rules, and judgment on 

the award rendered by the arbitrator(s) may be entered in any 

court having jurisdiction thereof. All direct costs and expenses· 

of mediation and arbitration shall be borne equally by the 

parties; all costs and expenses of each party other than those 

for payment of the mediator or arbitrator(s) and/or mediation or 

arbitration facilities shall be borne and paid for by the party 

that incurs such expenses. 

6.10 Attorneys Fees. In the event legal proceedings (other 

than mediation and arbitration) are instituted to enforce a 

settlement agreed to in mediation or an arbitration decision, the 

prevailing party in said enforcement proceeding shall be entitled 

to its costs of such enforcement proceedings, including attorneys 

fees, in addition to any other relief to which it may be 
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entitled. 

IN WITNESS WHEREOF, the parties have entered into this 

Agreement on the date first written above with the intent to be 

legally bound. 

285065.3 

Appr to Form 

�t�r����_:{t� � 

NORTH COAST RAILROAD AUTHORITY 
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Exhibit 11 A 11 

-Those parcels of land situate in the City of Healdsburg, County of Sonoma,

State of California, described as follows: 

Paree l 1: 

A 11 that portion as described secondly in the Deed to The San Francisco and 

North Pacific Railroad, recorded November 25, 1871, in Book 36 of Deeds at Page 

94, Sonoma County Records, lying westerly of the westerly line of front Street. 

Parcel 2: 

All that portion as described in the Deed to Northwestern Pacific Railroad 

Company, recorded September 3, 1907, in Book 238 of Deeds �t Page 441, Sonoma 

County Records. 

Parcel 3: 

All that portion as described in the Deed to Northwestern Pacific Railroad 

Company, recorded August 28, 1907, in Book 238 of Deeds at Page 405, Sonoma 

County Records. 

Parcel 4: 

All that portion as described in the Deed to Northwestern Pacific Railroad 

Company, recorded December 2, 1907, in Book 239 of Deeds at Page 428, Sonoma 

County Records. 

Parcel 5: 

All that portion as described in the Deed to Northwestern Pacific Railroad 
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Company, recorded November 20, 1871, in Book 36 of Deeds at Page 92, Sonoma 

County Records. 

Parcel 6: 

All that portion as described in the Deed to The San Francisco and North 

Pacific Railroad Company, recorded November 22, 1871, in Book 36 of Deeds at Page 

96, Sonoma County Records. 

Parcel 7: 

All that portion as described in the Deed to The San Francisco and North 

Pacific Railroad Company, recorded November 23, 1871, in Book 36 of Deeds at Page 

97, Sonoma County Records. 

EXCEPTING therefrom that portion thereof described in the Deed to Nulco 

Fabricators, recorded November 20, 1946, in Book 7i0, Official Records, at Page 

304, Sonoma County Records. 

Parcel 8: 

All that portion as described firstly in Deed to The San Francisco and 

North Pacific Railroad Company, recorded November 23, 1871, in Book 36 of Deeds 

at Page 102, Sonoma Co�nty Records. 

Parcel 9: 

All that portion as described in the Deed to The San Francisco and North 

Pacific Railroad Company, recorded February 26, 1872, in Book 36 of Deeds at Page 

223, Sonoma County Records. 
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Parcel 10: 

All that portion as described in Deed to Northwestern Pacific Railroad 

Company, recorded July 29, 1910, in Book 265 of Deeds at Page 289, Sonoma County 

Records. 

EXCEPTING therefrom that portion thereof described in Deed to Nulco 

Fabricators, recorded November 20, 1946, in Book 710, Page 304, Official Records 

of Sonoma County. 

Parcel 11: 

All that portion as described in Deed to Northwestern Pacific Railroad 

Company, recorded September 3, 1907, in Book 238 of Deeds at Page 448, Sonoma 

County Records, lying northeasterly of the most northeasterly line of land, and 

its northwesterly extension, as described in Deed to Nulco Fabricators, recorded 

November 20, 1946, in Book 710, Page 304, Official Records of Sonoma County. 

Said extension having a bearing of North 60° 37' West and distance of 300 feet. 

Parcel 12: 

All that portion as described in the Deed to The San Francisco and North 

Pacific Railroad Company, recorded December 13, 1871, in Book 36 of Deeds at Page 

112, Sonoma County Records. 

Paree 1 13: 

All that certain piece or parcel of land situate, lying and being in the 

City of Healdsburg, Sonoma County, State of California, and bounded and described 

as follows, to wit: 
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BEGINNING at a point in the Northerly right of way line of the Northwestern 

Pacific Railroad, which point is the Westerly corner of that certain triangular 

piece.of land conveyed by �eorge W. Heald to The San Francisco and North Pacific 

Railroad Company by deed dated November 20, 1871, recorded November 23, 1871, in 

Book 36 of Deeds, Page 97, Records of Sonoma County; running thence along the 

Northerly right of way line of said railroad, North 66° West, one hundred and 

twenty-six (126) feet; thence leaving said right of way line North 24 ° East, 

twelve and five tenths (12.5) feet; thence South 67° 51' East, one hundred sixty

six and twenty five hundredths (166.25) feet to a point in the Northerly line of 

said triangular piece of land; thence West along same forty-four (44) feet, more 

or less, to the Point of Beginning. 
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Recording Requested by: 

North Coast Railroad Authority 

When Recorded mail to: 

North Coast Railroad Authority 
4 West 2nd Street 
Eureka, CA 95501

Attention: Edward M. Mclaughlin 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

This instrument is exempt 
from Recording Fees 
(Govt. Code §27383) and
from Documentary Transfer 
Tax (Rev. & Tax Code §11922) 

GRANT OF EASEMENT AGREEMENT 
(NCRA Excursion and Intercity- Sonoma County) 

THIS EASEMENT AGREEMENT, dated April 30, 1996, is among the 
Northwestern Pacific Railroad Authority, a joint powers authority· 
created under California law ("Granter") and North Coast Railroad· 
Authority, a public agency created under California law and its 
successors and permitted assigns (collectively, "Grantee"). 

For good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, and subject to the 
terms and conditions established in this Easement, Grantor hereby 
grants to Grantee a perpetual, exclusive easement in the real 
property described in Exhibit A attached to this Easement. 

Grantee $hall have the right to use the Easement for 
operation of passenger excursion and regional intercity service 
originating or terminating from points north of Healdsburg 
California, provided that these operations shall be subordinate 
to regularly scheduled passenger commute� operations conducted on 
the Property. 

Grantee acknowledges and agrees that it shall not conduct 
any rail operations of any kind or to otherwise use the Property 
pursuant to this Easement until Granter and Grantee enter into a 
definitive written agreement establishing each party's rights and 
obligations with respect to use of the Property. The parties 
agree to execute and record a Memorandum of this proposed 
agreement evidencing satisfaction of this condition. 
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EXECUTED This 

299031.1 

day of April, 1996. 

GRANTOR 

NORTHWESTERN PACIFIC RAILROAD 
AUTHORITY 

By: ______________ _ 
Its: 

----------------

Approved as to Form: 

Attorney 

GRANTEE 

NORTH COAST RAILROAD AUTHORITY 

By:
Its

_
: 
_______________ _

Approved as to Form 

Attorney 
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Recording Requested by: 

North coast Railroad Authority 

When Recorded mail to: 

North Coast Railroad Authority 
4 West 2nd Street 
Eureka, CA 95501 
Attention: Edward M. Mclaughlin 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

This instrument is exempt 
from Recording Fees 
(Govt. code §27383) and 
from Documentary Transfer 
Tax (Rev. & Tax Code §11922) 

GRANT OF EASEMENT AGREEMENT 
(NCRA Freight- Sonoma County) 

THIS EASEMENT AGREEMENT, dated April 30, 1996, is among the . 
Northwestern Pacific Railroad Authority, a joint powers authority 
created under California law ("Granter") and North Coast Railroad· 
Authority, a public agency created under California law and its 
successors and permitted assigns (collectively, "Grantee"). 

For good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, and subject to the 
terms and conditions established in this Easement, Granter hereby 
grants to Grantee a perpetual, exclusive easement in the real 
property described in Exhibit A attached to this Easement. 

Grantee shall have the right to use the Easement for 
operation of freight service, provided that these freight 
operations shall be subordinate to regularly scheduled passenger 
commute operations conducted on the Property. 

Grantee acknowledges and agrees that it shali not conduct 
any rail operations of any kind or to otherwise use the Property 
pursuant to this Easement until (i) Grantor and Grantee enter 
into a definitive written agreement establishing each party's 
rights and obligations with respect to use of the Property, (ii) 
cessation of existing freight operations by California Northern 
Railroad ("CFNR") and (iii) receipt of approval by the Surface 
Transportation Board of the proposed transition of freight rail 
operators on the Property from CFNR to Grantee. With respect to 
(i) above, the parties agree to execute and record a Memorandum
of this proposed agreement evidencing satisfaction with this
condition.
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EXECUTED This __ day of April, 1996. 

GRANTOR 

NORTHWESTERN PACIFIC RAILROAD 
AUTHORITY 

By: 
Its_: _______________ _ 

Approved as to Form: 

Attorney 

GRANTEE 

NORTH COAST RAILROAD AUTHORITY 

By: ______________ _ 
Its: 

----------------

Approved as to Form 

Attorney 
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LICENSE AGREEMENT 

THIS AGREEMENT, is entered into on April 30, 1996, by and between 

NORTHWESTERN PACIFIC RAILROAD AUTHORITY (hereinafter called "Owner"), a 

Joint Powers Agency, organized and existing under the laws of the State of California, 

located at P.O. Box 9000, Presidio Station, San Francisco, California, 94129, 

and NORTH COAST RAILROAD AUTHORITY (hereinafter called "User"), a Public 

Agency, organized and existing under the laws of the State of California, located at 4 West 

2nd Street, Eureka, California, 95501.. 

WHEREAS, Owner is the owner of the service mark, NORTHWESTERN PACIFIC 

and Design (hereinafter called "Mark"), as shown on Exhibit A.

WHEREAS, User is desirous of using the Mark in connection with its business; 

NOW, THEREFORE, in consideration of the foregoing and of the mutual promises 

hereinafter set forth, the parties agree as follows: 

1. GRANT OF LICENSE

Owner grants to User a nonexclusive, nontransferable license to use the Mark

in connection with any excursion-passenger or regional intercity-passenger service operation 

or freight service on any part of the entire NWP Line between Lombard and Korbel; and 

User accepts the license subject to the following terms and conditions. 

2. OWNERSHIP OF MARK

User acknowledges the ownership of the Mark in Owner, agrees that it will do

nothing inconsistent with such ownership and that all use of the Mark by User shall inure to 

the benefit of and be on behalf of Owner. User agrees that nothing in this License shall give 

User any right, title or interest in the Mark other than the right to use the Mark in 
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accordance with this License; and User agrees that it will not attack the title of Owner to the 

Mark or attack the validity of this License. 

3. QUALITY STANDARDS

User agrees that the nature and quality of all services rendered by User in

connection with the Mark and all related advertising, promotional and other related uses of 

the Mark by User shall confonn to standards set by and be under the coritrol of O-v.·ner. 

4. QUALITY MAINTENANCE

User agrees to cooperate with Owner in facilitating Owner's control of such

nature and quality, to pennit reasonable inspection of User's operation and to supply Owner 

with specimens of all uses of the Mark upon request. User shall comply with all applicable 

laws and regulations and obtain all appropriate government approvals pertaining to the sale, 

distribution and advertising of goods and services covered by this License. User agrees to be 

bound by the terms and conc;litions of the Operating Agreement between NWPRA.and NCRA 

establishing operating quality-maintenance standards for NCRA's operations. 

5. FORM OF USE

User agrees to use the Mark only in the form and manner and with appropriate

legends as prescribed from time to time by Owner and not to use any other trademark or 

service mark in combination with the Mark without prior written approval of Owner. 

6. MERCHANDISING REVENUE

All profits from the sales of merchandise, such as tee-shirts, posters, and the

like, bearing the Mark shall be payable annually to NWPRA. 
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7. INFRINGEMENT PROCEEDINGS

User agrees to notify Owner of any unauthorized use of the Mark by_others

promptly as it comes to User's attention. Owner shall have the sole right and discretion to 

bring infringement or unfair-competition proceedings involving the Mark. 

8. TERM

This Agreement shall contim.:e in force and effect for the term of the Federal

Trademark Registration to be applied for the mark as shown in Exhibit A unless sooner 

terminated as provided for herein. 

9. TERMINATION FOR CAUSE

Owner shall have the right to terminate this Agreement upon thirty (30) days'

written notice to User in the event of any affirmative act of insolvency by User or upon the 

appointment of any receiver or trustee to ta.lee possession of the properties of User or upon 

the winding-up, sale, consolidation, merger or any sequestration by governmental authority 

of User or upon breach of any of the provisions hereof by User. 

10. EFFECT OF TERMINATION

Upon tennination of this Agreement, User agrees to immediately discontinue

all use of the Mark and any term confusingly similar thereto, to destroy all printed materials 

bearing the Mark and that all rights in the Mark and the goodwill connected therewith shall 

remain the property of Owner. 
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. .  ..., 

11. INTERPRETATION OF AGREEMENT

It is agreed that this Agreement may be interpreted according to the laws of

the State of California and the United States of America. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

executed as of the day and year first above written. 

OWNER: 

NORTHWFBTERN PACIFIC 

RAILROAD AUTHORITY 

By: ______________ _ 
Its: 

--------------

Approved as to Form: 

USER: 

NORTH COAST RAILROAD AUTHORITY 

By: _____________ _ 
Its: 

--------------

Approved as to form 

Attorney 
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ASSIGNMENT OF SERVICE MARKS 

WHEREAS, Southern Pacific Transportation Company, a Delaware corporation 

("Seller"), located and doing business at One Market Plaza, San Francisco, California, 94105, has 

adopted and used the marks identified in Exhibits A and B, attached hereto (the "Marks"); and 

WHEREAS, Northwestern Pacific Railroad Authority ("Buyer"), located and doing 

business in care of the Golden Gate Bridge District, Box 9000, Presidio Station, San Francisco, 

California, 94129-060 I, is desirous of acquiring the exclusive rights to the Marks; 

NOW, THEREFORE, for good and valuable consideration, receipt and sufficiency of 

which are hereby acknowledged, Seller does hereby assign unto Buyer, all of its right, title and 

interest in and to the Marks, together with the goodwill of the business symbolized by the Marks. 

Dated: Apri� 1996 

#179870 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, 
a Delaware Corporation 

Title: ___ .v_,c_l!_P_R_E_s,_D_E_N_cT, _________ �_
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EXHIBIT A 

NORTHWESTERN PACIFIC RAILROAD 
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EXHIBIT B 

See attached 
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Chapter 1. General Provisions And Definitions :: California Public Utilities Code :: 2009 ... Page 1 of 1 

2009 California Public Utilities Code 
Section 105000-105004 : : Chapter 1.

General Provisions And Definitions 

PUBLIC UTILITIES CODE 

SECTION 105000-105004 

105000. This part shall be known and may be cited as the 

Sonoma-Marin Area Rail Transit District Act. 

105001. It is the intent of the Legislature in enacting this part 

to provide for a unified, comprehensive institutional structure for 

the ownership and governance of a passenger rail system within the 

Counties of Sonoma and Marin that shall operate in harmony with 

existing freight service that operates upon the same rail line and 

serves the Counties of Humboldt, Marin, Mendocino, Napa, and Sonoma. 

It is the further intent of the Legislature that the district 

established by this act may succeed to the powers, duties, 

obligations, liabilities, immunities, and exemptions of both the 

Sonoma-Marin Area Rail Transit Commission and the Northwestern 

Pacific Railroad Authority upon their dissolution. Because there is 

no general law under which this district could be formed, the 

adoption of a special act and the formation of a special district is 

> 
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OPERA-TING .• COORDINATION AGREEMENT 
FOR THE NOR.T.JIWESTRRN PACIFIC LINE 

' r • • • 

., _ 1 �. QPBRATINQ & COQIU)INAJlON AGREEMENT ��•Agreente.nt,.)1 �ated -as of 
� � r,f 4:i.A/1, . 2011, 1,y and• h�tween �ONOMt\.-'� AREA RAIL TRANSIT 
DlSW.C1',. or,e ed under Cali�mla J.�w r�s�'t�, and N:ORTIJ COAST RAILROAD 
AUTiiQlUTY; �too under Califpmia l�w r?4CRA.''· 

RECITALS: 

WHERBAS, punuant to the 1.PA Agreement(� �low).� the CgQperattve 
A�ent '811d se,t of Principles of Agreement(�� ·dated' a,s of Apnl 30� t996), all between 
N¢RA,. and' NQtthwestom. atcific -Raiboad. AutbDnjy ·,Cffi\'l>RA'')� various .commitments were 
ma4_¢� �uai,ng (l) that· NWPI_tA wO:uid·:tstgu.ite title ;lo: the Heal$b'Urg aro:t Lombard �grnents 
(d� bel�) and-that th� N:CM \\'Qlihl i¢quite title 1Q the. Willi� .Sepnt· (defined. beiow), 
(:2) � �� �on of im:· •Healdsh.utg 1m:d' l,ofnbard 'Segmen,• NWru\A. W<>uld convq a 
�-��lµ:ti.v¢ �for th¢o;e.etation of.1Wight• . .vi .. · . ·ee ��t,��tngb.ts: fur 
'the� .. n Af m®Pnamr• .a...:...--,J•: · ·: -. o\>ar the Healds"'-- .,._..a, Lo· :1..,,,..1 SaDl'nifflte., to"",J:'l""'-0 V r-"".._ g�QJl � . , '-�-� � Ql.JMI,_� :0-� 
NCRA,.atid �}� upon et,qQisi�mi. .pf ithe· Vlilli� Segmmit N�-��d ��y tccl\�RA. t1 
,Jietbl&neo.t eaaement ·o:ve.r ;th� Willi� .S�t ft>r o� of reg'u)arl)" .sdiedul� �ger 
ooinmutei:,servi�e-and fut :o�mfilm �f.� � an4,other .p�··semce; �d 

�S, on April 30.,- .1996t NWPRA acq_ufre4 -ownership of the Healdsb1.ttg. and 
Lombard:.Segntents· and NCRA ,a�d title to lbe Wiiliq Segment, and 

Wl:IBJIBAS, NWP,RA conveyed· the aforemention«l easement to NCRA covering the 
Healdsbtq:g ancil:.o.tnbatd Segments; and 

wm.mBAS� NCRA con\/eye� the, aforetnentioned easement to· NWPRA covering the 
Willi� $egmeat;-� 

�_$, on August 1,9, 19.96, NWPRA 1;1nd NCRA entered int� pn- O,::,emtiqg 
Agreement fot � portJQIJS of th� Northwestern PacJfic �oad line (the "Operating 
�ment 1�6"); and 

WHE;ltEA.S. the •1996 Opera.pug Agr,�ent was -a condttinn• precede,nt to effectua,� the 
GtcJllt of �ment conveyed by NWPRA to NCRA .and by eotenng into this new opera'(ing ' agreem�t, Ut� _parties do not intend to, in any way, rev.oke. rescind Qr ot�se. nullify the 
effectuad,QJI of. the Grant of 1:!asements fro,m NWPRA to NCRA or NCAA to NWPRA (�:>r its 
su�r .. SMART); and 

Wl:IERB�S. the t 996 Operating AgreM1ent provided that if NWP.RA undertook to 
-provide p8$Sel'.Jg�r commuter o�tkms. the parties would �ter tQtt;I � agreement (refetred to
therein as tlie : 'Coordination i\gteenien't'') that described in detail the. �tive. tights. an:d 
obligations Qi �e parties w:ith tesp�t � .maintenance •. capi¥ expenditures, dispatching, 
scbednling � QPetatioi1S,. envlronmental liability, taxes and othe,r ma�- co.oceming the joint 
�se of the H¢illdsburg S¢gtnent 81.)d the L{jinbard �egment; that p8$SeQECC commuter operations 
would �eeive operating priority o-ver freight operations, provided that freight service eontinued 
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to be. prpvided on the Healdsburg Segment and the Lombard Segment ·in a manner that m�ts· the 
needs ·ofthe shippers on tq� line; that J:tesi;eQg� operations di�rupt NCRA"s freight operations to 
the} minimum eit�t possjble; and thit the agre.emen't would· include ·provisions that address the 
issues set forth in Stilie�iile 3 .10 tc,. the Operati�g :Aire�ment 1 ?96; and 

WHEREAS, �MART i� NWFRA >:s sueeessor in.inter�; and-

WHB!IBAS, SMt\R.T i'1te1Jd$ to und� passenger comn:iuter operations Qn the 
Heald��utg- $egpi�b.t#Dd on 11 portion. of th.e Willits Segment p.wsuant to its easement thereon 
(tog�ther define� mQte specifically })dow as :the dShared Track'') and may later ex_p,and such 
op�ratiop.s to include some pr -aU of the-1..qmbai:d S!'gtnent and more or the i:est of the Willits 
Segment ,covered by its e�sement �I'l; � 

. _ Yi�A:S.,. multiw� pat:hw;iys at� � pf SMAR.Y's enablilig legi$lation· and integral
tQ SMART'-s l)tojeet and plann� us� ofi�-prop¢rty; �d 

W�$,. on See�n_ib�r 13, .20D6, �CRA . and Noi:'thw�tem :Pacific �ailmad
Compan, ,(f!NW.PCo�);. ·a Calif<unfa· cQipo��� ent�<lt into·•a l�as� a;gtee.ment for NWPCQ to 
provide: fi'eithf �d ·ffiUtsiQii se�ioe, l)ver (intef-alia) the Subject Segments; 

-
t 

' -

WllEREAS1 th,,. Parties:. d�site· to eb,tei: inta this A_gteeme.nt setfulg forth te_nns and 
conditions fer �e use .and . .management 9f -Ole Su!>j.e�t ·$�gments, suJie.rsedi�_g the Operating
Agteemen:t 19�6 and ati �ior-���e�ts ·l>eiwe�n the J?arti�s: rel�g in any w�y to ·the s1;1�j� 
matter of the Opera� Agreement 19.96 .(lnq1odin� wi(bout. limi�tfon. the JPA Agreem¢nt, the 
C!btl�Y� Agr�ement ·and ;the· ��hn Pdnolples Agteemen(), it-b�11).g the ex,pre¥ µJ�l 9f the 
parti�s to ha.'V-e· .tJ{i� Agreem�ht ,govern, �xclusiveiy� and fotmaljwig_ SMART's consent to 
des1_gnation of NWPCi1· as NCRA�s op�rat:Qr; pur$mmt to Seottqn Hi.04 of the Operating 
Agreem.e,nt 1996. 

NOW, THEREFORE,. in .cctns'ideratiqn of the for�going and other good an� valuable 
oonside�on, the receipt and mJfficiency of which are hereby acknbwledg�, NCRA and. 
SMART h�l.\y agtee"(\8 foijow�: 

AR�ICLE I.-DE'f1NITION$ 

1n additi,on tQ �pjtalize� �etlijs defin_ed in �fi' Agre�ent, Exhibit 1 (incorporated herein 
by reference.) is a list of additiohw.. definiti,ons useg in thf s Agreement. 

AR.TtC.LE JI-MIJL'l'l-USE? A.TBW AY AND OPERATING RlGH'fS 

SECTION 2 .• Ql NCRA .Passeng-er Excursion Service. 1n a4clition to the rights 
u.a,n� pursµirot t� the-afor61JlentioP,ed easefu;ents gi:antyd to NCM on tqe He�ldsbur$ S<;gment 
and the 1x>mbq:rd $��Qt

., 
but .�bj� to � condition set fu$ in, SECTION 7.08, NC� shall 

�ve the fight' to ui;e the 'aealds\>urJ S�gmen� an_� thJ .(;omb;ml Segment to ptov-ide passen$�r 
exGursiQn service Jnt¢ded pr.iiwtrily for entettaimnent and recre{l.tion an4 ·not primarily for 
tnutspo$.tfo� provjded fuaJ. the s�rvice· Qrig�fe$ and terminates eff of the Healdsburg Segment 
(exc�t ar Heald$Qurg Station, -appr()ldtru\tely NWP MP 68.0�) and-the Lc,n1bard Segment (except 
to tb.e extent the- Lombard Segme.nt re'(D.afus npt part of the Shared Track) ID1d does nQt provide 
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intetmedi�e stQps" 9n � Healdsburg SegmeAt ( ex�pt at He.-J.dsbUtg Station) or the bombard 
�egment '(;e,<cept to the:.�tent the Lombard $ew:nent renm,ins ,!lOt part of the Shared ?rack) (the 
1"NCRA Passen_ge.r E,rotJmion Service")� -ptovjded tl;tat NCRA may not use. the Healdsburg 
Segme�t or the tQmbard Segment .for any other � Qf .,passeng�r service, e,,tcept that NC.RA 
may tJ�Qrt, offictrs� employees and.freight business invitees· of NCRA NCRA.s.ckno�ledg�s 
1hat it sh,ill have ti6. right-to co11duet �ntetcit;y passenier rail' .sei:vice o.n the Heald�&urg Segment 
or the L1>mbard S�gment.. NCRA -sha.11' na.ve· norigllt to -�ppoint .inc;>re than two (2) Pas$enger. 
:&ctirSJo.n, Setvlce cofitract OJ)'?ffitois on an.y, p.or.tion or tne :$hated track during any twefve· {i•2) 
inonih .period., 

SE�TION 2.ft2 Indusfi:ial Track.. N.CRA, at. 1ts own �ense., shall have the 
e�oJti$1� ti� ·10. man,ge _all �stitt& .en· later- built. 11ack on �e He��bµrg-- and_ �d 
i�gm�!ili> ust;d sol�ly for.:NC� Fteii�� S��cEi (tpe "�WJWAl 'lrqictu), :W� � ha�. the 
riJ�lit:'to.eh�t Jnto �$v-bid�tri�-track-a_gr�ments'oo the s·u&ject Se�etlts tbatare·neeess�:for 
NCRA to-,diseh��e its· ��clusNe cQminon cattier rail fre.ig'b.trespo�ib'jlities� povi�' that.all 
.�h. agreements ar� $U�Jtct to .{anl:i! c.�n�ipous- with) .. this .,¼reeJnenf (Including bu•- wt

liil.li.t�,f tq ,MtrlciE- VI he�o1J illl�, •on• ·t:lie ionib.w:d ;af1i:l' Hc.'lafdsl>.urg S'egm.ents on}y-= .sucb 
---� -(1' -iti.c1µ_de the stait� a�en,lent provtions ii,rovide-ci· by,_ SMART and 1l}e 
teq��m@ts. of•SMAA.T's Encl'Qachm�pt PQlity adqpied A�n1' �2. t9�:6, as. may be ijmencl�d 
trom � to 1ittle;. -and 1(u) we ,a�.Yed, in- adv�� by S&!AR.T .(wfficb ap,pto'Val· shaU not be 
.unteasoo��iy wjtbheld, condftioJiQB br deiayed!). 

SECTION, 2.03 SMAR.1:
0

Pat:hway.Rights. �upjecf to the- terms of ffiis Agreem.ept, 
SJMAR'.f -shall httve :the nght tcr·a�gn. and: construct Patbways oh the portion of the' WilijJ�
Segtnent tnat �-part: of the S}lared T.ra6k,, 

AJJ.'
O

CLE �·J ... NWPCO AS NCRAOPERATOR 

SM.ART hereby co��nts- to NWPC.P ag NCRA-s ·,®Sig!)ated 9pei:$l'. NCRA •heteb:y 
acknowledges· � � ag�efne� 'i't- �Y' ha\Te with NWPCo· ·O� .an.y suq�e�sQr de���!i 
ope_rator or BB:.Y �hltd party pper�t9t �itted � ·the Sh� Tra�k or the I:.o,mbar� �e�ent 
(collec(ively defined herein as, d-w "'Operator") is sub)�t to· and conterminous- with:· this 
Agreem�t,. 

ARTI(;LJ.l: IV -MAINTENANCE. 

SE0f!ON 4.01 lilspeetians. Within Qrirty (�O) days afteP the E:xecutfon 'Date of 
this A_gtefflIWti� SMART plans t9 .make an inspe9tic;ri. of .tq.e Slimed Track and th� �ombar� 
Segment,. the �ult of which shall be qontainea in a written report NCAA shall have. the tight 
(but �t 1h.e- 9bUg�tiQn). to p���pat¢ Ju.,ijie· Jnspecti.on �· slmll pe funiished w1th a pqpy. of° the 
um1e,ction, re_p<;>rt. Nq more ,than thirty (3Q) days •beforce the �mmencement of NCR,A train 
.ep�tion� NCU QDd SMAR.T �all·��� jomt·ut$peetio,n ef tha,t portion- of the Shared ·'(.rack 
and the L®w{lrd Segrpent on which RORA plaJ!S JO operat� to docuroent the act4a} condition 
and fbe:-'.FliA �ification of suoh, tra,ok; the result of which. shall be contairte<! in a written �C.irt 
(delineated 1:,y FRA tr�ck c1as·s�c11t1on}, reviewed• and approv.ed by_ beth Par.ties within Uility 
(3.0)' day� after the completion ·of the inspection·. Thi's joint inspectien may be waived if the 
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patties �e�· (in their sole dis."retiqn) that a joint inspect�on is unnecessacy due. to the FRA 
1 ills'_pections conducted in connection with the commencement ofNCllAse.rvi� 

·•
) 

• 
J 

r 

�CTION 4�01 NGlb\ "Mahttenanee Responsibilitx,. Subject :to SECTION 4.04, 
N s.�l perform iill or� tnspecdon '®� maint¢�e functibJis· (in_cludmg tbe provision
() $,. c�ity� em.�r_ge®y grade cros�i!Jg .noti�tlon �d �s_pons� •. veg��tion control within 15 
feet 9£ 't� c�wr line .qf tra<;k and. any .@d�ili._c:>.taal v�g��>n comrpl required by iaw) en any 
p�mon of the 4>mhard Segment an� th� fJeald�bnrg Segment that. it qperates on., al ·its sole,.cost 
and ��e. NCRA-shall tnlllntidn such '!'tack t� atl�t- FM Class.1 standards, provided that 
�'s �specdont �emmce:-and security respo�ibilities shall not inclil4e any �pment 
and buildints used SQle(y by SMUT.

SECJION 4.()3 Seooild Joint Inspeetion. At l�t ten O 0) days before- any
Cfi�gfl9Y¢t Pate �-- q��dheil tn

'" 
SEC!I10'N 4.0.4, NCRA ana SMART shall make a. joint

i_p$pectio.n :�f tlie applicable. se�ent-�fifl;le· �4 Ttack to document the actual eo.ndltion. -and 
�� :f1M -�as-s -of the '{-tatk t}lei:eon� t,J:te. �t of wh,ich sha1J. �e- cotttained ln a written tepqk 

__Jd�tiJie?tedt,by· � �k cl�stficatji>ri)� rev.fowed' and approved by both Pam.es . within ten· (1 q)
day$ �t fhe �!ltnpletio.n ef:th� i�J?.ebtiQn-. 

SltCTIO� 4,04· SMAR;.'.PMamtenante Responsibility. &MART sball liavet}u} rigbt 
1() ·take OYtr �afntenan:ce. � -�Y::P(1�i�n. rlt tht,· Sh� Tra¢k at any 'tim.c. and .an dbUgatiop to
ta}ce:over·m�te�ce of any pertfon .ottfi.�,$.baloo Tm.k bdin'e. co�mencemenJ of constructi9n 
Q.f Ctta,�s1and/br Ad.dlt'ions·\Q fa0U_fiate-SMAR.T Commuter Operatfons, Wi!l) afle� one (1)
month •adv�� notic.e, SMAAT' ��all n9tifyt 'N"CU ,of the 4ate· QJJ wh�c� it wli

l 
-�e over

•t���e of ·any I_Jartieular po'(tfon, ot· fl.le Sjlared Tra�k. Tb,.e date uf" such take ov�r with
ft'i&pect 'to any .Particular pqrqon ,shall �e, -the. ''Gh�geover Date11 witlL respeet to suclt portion. 
After, th, Chan�ee-ver Pat� with iespe�·te �y .p�'�¥1ar po1'tiQn -qf Sllafe4 Track, SMA!{T shall 
perform. ,all :ord�ary maintenance functi9ns AD,d :shall inspect and: main_tain the Track to at least 
the sam� reqµirements-set.f�•-in•:S'.EQ.TI(JN ,Ji;Oi SMAR-T s�all maintain. all Pathway.s from 
incepti:on:att� sole costaru1 exp$;n�e, 

:a( SECJ'TQN 4.05 Maimenance Flans and Re.ports.. P�b 1Party shall� ori an 'annual 
basis, pro:vide sucft other Pa;rty wltll .a �iwil.enance _plan. (incluqi,ng veg�tion -control) and 
maintenance 'b'odg�t on. any portion of tbt Track where su¢h Party has a main�ahce obligation. 
Each Parly ,a.ls.o· will provide U> th� othe.r Party annual reports of its actual maintenance 
e,q,er.:dflutes on a sched.u1e &greed to by the Parties. 

ARTICLE V.-'-·0PEMTIQNS AND DISPATCHlNG 

SECTION $.O"J Diseatchiug. SM.ART shall manage and control the Share.d Track. 
-SMART shall �l.iBPatcll tb.e Stiax;d Ttack an4 the Lotnbard ·se:�ent, Subject. to th� 'Ultimate 
at$ori.ty o:f'the• �ateb�ii s.MAR.r ih�l .Jri.lmage· m1d control SMART Conuniller O[ierations 
and AoGillaty Passenger Service, anti NCAA shall manage an,d co.nttol NCRA Freight Service 
and-NCRA Passenger £�cur�ion. Service. jf SM.AR.T's di'spatcliet is, not p�ent and' ·on duty, 
then Upon three days notice to SM,AR.i\ NCRA shall have. the right to take .over dispatcJ»ng on 
th�Shared Ti:-ack and the-Lombard Segment. ijo.th parjies have the right to seek irtjunctive relief 
with respect to any allegation that the SMART dispatcher is not present and ·on duty. This 



.• 
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S_EC:rION is not subject to AR.'ffGLE XIV. This SRCTION is not inte.\_lded to apply in any 
sit\Jati:ons ,where ·SMART's �$patcher is p1e�t an4i on duty, but NCR.A bas� objec,�ion 
regatding -� .disp�tolter's coQd�d ofhis/.her du1:y. 

SJCTION 5.02 Ru.le Bo0k. Afl:6f poor co�u,Jgrtiqn wi:th NCRA,. wh.enin 
:dlfferen¢es 9f. dtspu.te13 are• reasonably ��ed,. S�ART sh� bil1te the. right tQ_ specify a. rule 
boolr:', 1entt,foyet$; tiqietab�1 

sp�iµ 1DStructiQ,ps,. s�� oper-ati:ng, procecline$,; an:dipr ·any other 
DJfes i��aably �tem,rlne$,.are, ,necesslllj fur· th� safe and efficient ()pet$ti9Q. Qf the $bgred 
Ttack,and-LG?il�d S�gment, and up9n.,r�ceipt.of,copies thereof, NCRA and.the Ope.rator sbali 
f�Ilpw sueb rules. Whhout limiting the generaUty of SECl'ION 16.05, maxim.um allowable 
freight 8Jld pass,enger � sp�gs: ci� aiw s��ilt of track shall adhere to FRA regulations 
es�p�d f�'r the.Class ofTra.ck on that segment. 

SF;C'UON 5·.03;. Priority. 

(a:) SMART C�m,nuter p.'pemti1ms !:iball. b�ve reasopable priQrity over @11 
other. opt;ati°'furon the Sh� 'ttiwk, �ovided fuatspoJt pJliomy shall qi>t trtaterially a.pv.er ely 
affect N(RA'� perfonp.an� Qft� conunon lj3I'I'ier·oblmatl.o�, NCAA's·condw.'ltofrai� freight
op�ratiops, r;,rJ{CIV,."'s.abUjty ta ,prgyige· adequate..s�tue tt>. �ppe,TS-AA� �reive.rs. SMtt.�T 
C,<>�qler Qpe�tio�·s:wfl)r r�q� bJ�c� efti�« C�:ws.''J du.rihg·whielJ there ·will be-n� 
NCRA ·pteiglit 'Service or NCRA Pass't�tt.'ger ExQ!lJsion Service, o� [segments of the $hated 
'fuck. 'T.he�e windows may-� to be wi��n�4 ,in the fpture as passcfo�t -ttaffic,-de\relops 
and/or, {qrmatized in. order to. -meet the: F;R,A�s reqwr.emfflf$ for ���poral separation of freight 
and· passep.g�r .serv!ce to $uppbrt waW.er oi othet relief fiom Positive To\in Contr<>l 
require�ep'f!! oti the Sbtued 1-ta�. Netwi��fatlding· the •gf?n�ty, of the fotegaing� -SMART 
�pe�ts tQ hav._e g��ler fl��lbiiity ,C,.uting. midaay p¢Qrls; la� evenin�. ni�ts and 
weeken,ds/hoU{la:y.s. ·$MA.RT will 1,uee.t and' c6.nfer with NCRA to schedule freightservfo"e slot:; 
on �e,. $,hared Ttaclc. A list of windows is attae,hed hereto, f()l' Ulustr�ve plll'poses on,ly, ·as 
Exhibit�� 

(ib) .After c.onsultatiott wi� NCRA, SMART shall e;sw.bli�h a schedule of all 
tt:ain op�tfojl� .and other -a¢ti�ili¢s on the ·sJiaretl Tx.ack. Slx -nwirth& bef o,:e comniene.�nt
of SMART Cf.uniturter Operatjoijs; SJvIARf' $hall ,prepare and furnish to NCRA a � 

• • • 
..I! 

• • ... • • ' definitiYe scpedule foI SMART 'Cfun:t.niu(er ()peratipns, NC.RA ..sl.i�J have the right to p,ov.ide 
sM:ARt with c�mrnent$ {)n the,�aft detlni.tive·.sc}l.e4ul� and SMART shall cons�d.er any such 
co.�en'!s bi!fore imalizing fhij defimti'1'.e s4'.hetluJe.. SMAR'f shall fina,Uze the definitive 
initiahohedul_c;, at least ninely days· bef.Qte.conimencetnent ,of �RT Commuter-Operations. 

(.c), NCRA ras,senger Bxcursion Service anp SMART Ancillary Pass�er 
Service ,shall {'j) be· st)bordinate--tq SMtraT ··CQmmuter OperaffoJIS� (ii) be of equal dispatch 
priority :(as betweep. tbemselves) ami {iii) �h.aij have reasonal>le prfotity o:Ver NCRA r.'�ight 
Smiice, �ubject to, the standrttd. set forth in the first sentence of SUBSECTION (�) of this 
SECTION and prQvided that NORA shall have the right to subontin�te. the NCRA Pas�ngt1r 
Excursion Service (but not the, SMART Ancillary Pass:engfill Service, to NCR.A Freight 
Service 
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ARTICLE VI-MQDIFIC�'fl0N$ AND IMPROVEMEN'l'S 

Ghanees and/or Additions to tlie Sul:;,ject -Segments shaU. be subject to· the following 
requirements: 

:SECTION- 6,01 Right to Make_ Changes; Financial R.es1?9nsibility. Each Barty shall 
have ,the right to. make Changes, ®di-OX'. AdditiQ� t_o the· Sribj¢ct $egme'nts at its own .cost and 
expe.l)s�, except as f'ovided in Exhibit 3. the P.��s ackn,Qwlcdge that Chang� an'd/or 
Additions. to tbe··S:li�Jeet SegQJeJ!ts may ·requir-e, alte,;�on or mo.dfficatiQ.ll Q! �is'tlng �e� or 
QtheJ imptev�Jtts an� that the cost and ���e of �uc;iltalteration or modificatioii ,vould, be
the financial tcspc;ms.ibility of th� Pw t1ie.p �lig � �llang�· ·and/or.Aqditfons. SMART 
s.hall tn�ge an.d control ooitsb:Uetion of Chang� .aQct/et· Additions @ tlte Sil�� 'l'�k., 
inelmting SMAll'Ps: cp�ti�n pursU.$1\t· to its I��. D��lgn, J>lap.s;-J!rOvi4� tb�t i-tcRA sluJi 
manage and ctmtrQl·®struetloii ofl'fCitA .. :f;\mded-an.d a�e� Chagges �d/or Additions 
·on (ij,:tlie !Dom�ard s�.gment �I (it} �t pQr.tioti o'f th� ��d TxaPk betW� i:I�ds�� tMP
68.�� and, Cl�we.rdafe (M.P 85:�5} liefpre ftllY C.b,apgc,,ov.e.t .Pate with respect to such poQion;
pwifipe.d.�,t�(BMAR:t shali •teasE>��l?ly �rd� NORA :f)r.qposl(ls· to �age Qhd cqlittol
•constrwrtiQn QfN� ... funded and aclm#\istei'eq'·Qhal)g�s .µi!,i/ot Adclitions on the Sbpred Ttrwlc
not 11).eeting:the J.t.qultements 9f �ubpt..11s (li) .. qf �e 1.oregoµigprm-i§o,

·�ECTJO� 6.02 _1mtns. The Patty unde�g th,e. Changes &id/or Additions· (the
· "Construc.µ:n:g,Varti') to: the Subj�ct Se-gments· sli:a).l dtliv� ,to th� other ;Pinfy a set "Of ·the design
p1an::l{focluding. av4t�b.li, scheµiatic ,drawings ·aJJ.d�specifi�:atio�) for Changes �dlot Additions
at the �on�� ·st�, thirty pere�rlt ¢0%) ca.mpletipg..$�ge., si�y eerc�t·{60%) completion
s� arliJ. �iMJ iP.uuis. l'he-:P� reyiewfag plans.(� •m.evle�g, P,arty"} shall have- tllirty (30)
days•;ft«n �eipt fo·Jeview ·�· eo.rilment om th� co.ncep�al P,lins �d the 30%-,plans� :fifu:eo: (15)
days .frem l'��iptlto 1$iiew and coJillil.ent on ,the: 60% plans and fifteen 0'.S) days fr0m receipt to
review :an(J apprqv.e the Final Plans.

$CTIQN 6.03 Review. 

·'(�) If the �viewing Party reasonably determines. that tlie· pro.posed design
a:r -1.a�OIJ· Qf OhaPi�s apd/or Additions, as feflected in. any .such set Qf ·pl@s, would 
matetiiilly iti,t:�l'fete wi,th l'fQM F�gh� ,sem�e tiir.SMART Commute.- Ope.�tions· (astbe case 
,m,ay be),, tb;e: Reviewing Part;y shali provide written EQmtnents to the Con$ti'Uctjng Party 
explaining-. its: ·cqncems in this regard w:itlrlil the applicable revi:ew peiriod; The �viewing 
P.arty shall have an obiigaii�n w ide.hti:fy �terial' inter.fet®Pe cance:om at the .Jllan teV;i.ew
st��� where they arise attcl' the G<Jnstrueting Party, shall have no obligatifi>n t.p address
eoneems th�t C()uld }qive, been raised man earlrer p_tan rev.ie.w sta}ge. The P;uii'es $hall th.en use·
their pest, effo$ fa· .agree on medifi,cati�m; to ariy .such .set of plans 'tCJ resolve sueh, expressed
concems. If·l� Reviewing. P-�w �$· ·to p((Wide w.ri�te.u ·comme¢s ta th¢ Constructing P$1-y 
on ap_y· set of plans within th� �ppli�!lble review- per.iod, s:nclt -Party shaU be �eenied to have 
app10v.ed ·s�ch ��t of plans. Once. a �et of phu:is is ap.p�v� puQuant to �is SECTION, or 
MateiiiW M<,difications are "lij1proved pursuant t9 SBCTJON 6.04. i;uch. plans or Material 
Modific;;ations · shall be deemed w be final and a part of the Subject Segments as though 
already eonstruoted. 
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O:i) NC�•s A;Vi'ew of the Initial Design Plans shall follow the re.view 
prqvisions in &UB:SECTION (a) .. �ce_pt ,that �CRA and $MART berehy agree• �1M Siding 
and Spur Pro\li,sions (Exhihi_t 3) ar� 1he �olµtiQn for ajl c0st, isi:;ues perW,nihg to ftei�t siding 
and spur tr�k cru:inection_,;; (indudi'Qg wiUl,o\lt limUation maredru. hiter:ferep.ce !ssu�}and {lµtt 
( �ce�t 8$ set forth in Exhibit 3),' SMART shall have 110 ob�g�tion to pay for �lght sidina or 
spur track cormeetions., 

SEC'.Il().N 6�04 Constrtiction� Modification. Th� Coustruoting Party shall 
conmuct.C�ges and/or Addilioru, in .a��otd��c With the f1qal Plans ap_pf<:1\!e� by the other 
Par.ty p�ant to this ARtlGI.;E VI cW.d, subject to. an.y J11Qdifi�9ns issue� l>y 1he CQD$Uctu:ig 
Party th� are ·authorized by this subpara�ph. The Ct>nstnwlt'ng i>:wtY sQa.Jl IJblify �nd obtain 
the other Pants advance. 'written C9D�.ep,t t9 any Material Moqificatfons. Tiie other Party shall 
use its ,��t e.ff�rts ·tQ·.complete.lts re�ew of-such; M�ferial M:odif\catfons-�s,sqon:.as_wssib.1¢ -t,ut 
in .any event Wi$n th.i;ee· (3) bµsiness- days of receipt of:su�h Material. MbclliiootiQllS ft,om th�. 
Cons'tnicung Party. Th�· othe_r P@tty';S 'f'Pp�val.·shall .n�t ·b� unre(lsnnabJy ·withheld, c.ondiijop.ed 
�f delayed. unless ,any sueih.Material MoifUlcatimis would rm),tetially i$dere with• 1be· other 
Part.y"ts·u�e . .of:tb�inv,olveq·:propefty(as artt·c�at� in SECllQN (>.00).• 

. .SEC'flON 6�05 �et�!i,i>'fl:s:.'DurlrlJ}.·81�'.!Al�.T .. �(!�sftn��� Th� •P:artiesJ�ave agreed
to tlie· fulfowing reasonable aecQ�oda$n$, fot·fr�jght .opemti<;>JIS. diJnn& SM;Wtrs: lilitial and 
any �ubsequ�nl construction of ChaiJg� ,and{o.r Additions: for SM.Allr Cointtuiter Op��-: 

(a) . SMART shall t$tabll�- a schedule fc,,r'NORA Fr�igqt: Serv.ire p.rovj(ling
l2-ho1' daytime windows on, Sundays apd Tht¢;days Qll pjirt{b.ns under cOi:Jstrilction or 
prox.ir:tw.te ui ��etf on. Durfut, such times, NCRA shall' have.:w:iint��ted acc.ess ··to such 
segrtle.tits for NORA Fteigltt S�tfi!X\ alld· .any ��truefio.n actiYities will be :subj�ct to· such 
ttnintermpted lic�ss, . Durin� ,alt 9tner ·tinl'.�s� SMART shall have exclusive access to sliCh 
$e,gmellt$. 

· (i) Provi� that for � single perfod 110t to e,tceed. �igllteen (18) 
wee.ks-, wh�n $MART � ruwe.rtaki'(lj its priinary ttack-la� project on its initiai operating 
s�nt,(pre$eittly �eote.d ttl· in�lu.d�� as rt,levant. the line. froin the,Ignacfo Wye to -Santa Rosa 
�lt�ad Sql,lfll'e.), w�th �igµt 1ncl'P,d� 1,1$i� the mecb�r;i7.ed .(nlck la�ng_ equipment•·(h�� ·the 
'Vf .raek e,msfructiQn Pe.nod'')� �r .mµ1U establish a seheduli:, fgr· NCAA, ·J?�ghf $er.vice 
providing 48-hoili �ngle window o�,-Sati:1rday and Swxday. Dur.ing sueh tim,es). NCRA. shall 
have ,tl.,"llfiteffllpted a�!:eSS to track s�gments,:under constr:ucti'on or proxiliia,te. to cqnstruction .and 
SMART cQnst:tu'Ction actwities Will be - snbj.ect to the. �quirement that �CRA be affotdtd such 
unintenupted ace¢Ss. During !Jll -otb¢r times (ie.,_ 5 c(inseeutive dayS'), SMART $hall h�ve 
��lusi'.ve, access to the track un4.¢r construction. rSMART shall give NCRA at least thirty (30)
days µotice of the phtnired d-e for -cg�eµcement of the 1'�ac.k �nstructia:,µ.· P�riod. For any 
subseqll¢lt e�ciio.ti ot: Cba,og�s �n.i/Qr AdditiO'ns for expanded SMAllT Comrn.uter 
Operations; tbe Partie$ shall negotiate in good faith to· �tabli$h an ·ar:rang�Q'ient $imilar to the 
Track: Construction Peried. 

(ii) Provided further that for a single period not to e�d eighteen
(18) d�ys during SMART;s construct:iQn -of·its initial operating segment (p�sently expected to
ihelude1 as relev.ant, the line from tbe lgrtatio Wye to Santa Rosa Railroad :Squate), there shall be
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np NCAA Freight �ervic.e on the S�d Track (berein, th� 1'Desiguated Shutdown P,edodt'), 
Pud�g @.e De�·gg�tcd Sii,utdOwn Period, SMART sh�I have exolusiv� access tQ the -Sh_a.red' 
liaek. S�T' �hall' giv� NC;RA � least sixty (60.) days nQtice of� pl� d.�te for 
commencement of the llesignated ·$hut�own·1 Peijod. Ftm $Y su�seqµent eonstructiun 1)f 
Chan�es andlor Ad.�tions fur e>;pA11ged SMART Co:mmuter Oper.atio� the Parties shall 
negotiate fµ. good 'faith w e$tabUsb an·a.rr(lng�e,nt similar to the D�i'gpated Shutdewn. Penod. 

. (\l) During S�rs const�tion of its initial operating $e�ent 
(pi;�ntly ��ec� t9 im_;lu�e:, a$ ¢le.:vao/t.,, the Jiqe {rom the. Igi:iaeio- Wye_ t9, S�ta Rosa
Railroad Sq��), cpc.eepl for �e. J?esi�d -�h,utclo� Pet10d1 if SMART's �truction· 
renders the S�d TtJ1Gk olit of' -s�r-v�e {Qr height for sev� fl) da� Q.:i�ein, a "Shut�own 
P�ri.1;1d1'), S�T tha11 ·llave ,the r.j@t t� shut d.own th� segment ·tn {$Su� and �ti.v� 
service to �($.A ·freight �tom'?rfi •s� be ;:wr�ged, in acC(.irdance wi� this.S(JaSEC.ttON r 

(i) SMMlT sfuii:i,11iocur�.an� pay for anolhcall bmker·to i;ttrange-�r
trugk, tnmsp��o:n, ft\tck �l.oad ·9r Qtheir !�temJtiye: tfao:s-prutation S�P.fice tor rail freight 
cu§lQmer-s Ct® "BNkel"')r'!q'<CR.A.shafi.rn,tifythe �'leer itene of its customc;� wishes to

1 
re�ive 

:suc'h ��tive tr�ottai.on att.anieg' �J· th� Br_dker. Upon -�4Clt notitioatio� NCAA shall 
.p(o�de '.Broker �th. iofii�att��· 

1
p�da.infog t�, the ��atiVe:' transpb�ti:bn. i�udilW Jh�

itlentity Qf the .sbippe,r; the. sJ;npJ1<1P'$'·<10Uta.et 'fnfbutuLti�14 th¢ Jo�op.,.o.f tlle �hii>w facility :�nd 
-� QQimP,Qdities �&desir&j. �hedt,t�·t'<>tJ�an�p:o,rtation. Th¢- Br9k!;:t- shall' �nge_ altc�ve
transp9ttatiQi) a@> itifQtm NCRA �d �NM;R.T .(?.{ ,fue •atta,ngeme�ts. Tbe cusfomer, �ball pay tb;e
cost of the a1temativ.e ttanspo,rtation. SMAAT slj� relmbur.se tire customer for the al�mapve
fmo$portn.on ·to the extent it- •�X'lc;e�s.1he cost tliat the customer wouli;l ttave paid to NCE.A.
&.M;AJIT shall .nave- 11ie· tiiht to ·eon{et •ih advance with the .Broker regarding the c.o.st of
aJ�matife-transporlati.on -in otde't,fp ·ensure·thanhe cost is :reasonable.

�µ} To. the, e-mentNCRA arranges .alt�ative ·transportation for one of 
its cqstom�rs or-a customer makes its own altemativ� transportati9n ·ar:rangements� 1he cilsto.M£r 
shalJ pay th� 00$� qf the alt�rnaiive, fi'B.Il$,fi)Prtat:i9n. SMART sbaU reimburs.e tb_e· ctJStQm�r •for the· 
ca$ts of ,l:be ��mati�e .. tran�pQrt.ati:on ·i� � 'f#ten! it exce�d£ the oqst truJt. the customer would 
hav:e.-.p,licl •to NCRA, ptc;videc5, tfuit BMARr shall have the rlght to: confer :in advance with NCRA. 
or the QUstomeneg3rding -tne .cost of tlteniaiiv� �$Jiortation and approve s.uch adQiti.Qnal C(fsts 
.in advancC>, in otder to ensure. that. lh� :cast is reasanable. SMAl'tr's approval shall not be 
1,111tc;asonabty withl\el� Qo4c.'litioned. onlel�ed. 

(i1i) · ln-e.ithet Cil$e_, SMART alsp ·shall payto NCRA an amount equ_al to
th¢ pcoquct of (i) the nwii.ber of.days Q.f·the Shutdown. Period m1illiptied by (ii) tb.e:d'iu.ly average
·number of loaded .oars Q.1'.jgi:mited,, .t¢rmf!lated .or movltlg over Shared Track. calculated from the
mt.y-day period 11efme th� ,begimung.of.the Shutdown Period multiplied by $$00,

(iv) Altematl,v.e lranspqrta'tion serw.ce may not work for certain
hipper�. SMART w.ill •OSe comtberqially.- re&;ionabie efforts t'o advise NCRA in advance of any 

Shutcfov.i'tl P.e1iod: so thatNCRA can i.ofOrm these shippers of such cessatians. 
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(c) For any subseqµent constrµction .of Ch�ges and/or t\dditions· · for
expanded 8MART·Cqm,nuter OperatiQ,-:is� tpe Parties shall negottate in good faith to establish 
an amlllgement similar to the,abc;>ve for .Shutdown Periods. 

(d) E��pt .as _s,�t .:fo.rtb in � ARTICLE V1, NCRA shall �ave n9 ri� to
co�_pensation of an1 kind � cb�ct�r cfor -any irttetfere�ce with ·or interrqptions in �ight 
serv�pe dl,lring cnnstructi'o.n or £'or �y extra c�ti, or -�dmmisa;a#ve burdei:,s associated with
freighlopemilii,ns or cessations dutjng·CQnstruction, 

SECTI_O� (i.06. Operations Dnrin� NCRA Construction. T!le Partjes do not 
anµcipate·that NC&\'s O.atjges ai!Woi ,Additi(>!lS Oil the. ·Share'1 'Itaek wouJd- requjrQ"CCS�tion 
of 'SMA.RT CO)Il.Q.)urer· Op�l';;ltforu... S.ueb, e¢s�tio.l)s .could, but fQ� �- SECtiO)',{, b:atm 
SMAR.r''s-Coromuter Op.et-ations� To avoid SQY· such ·harm, NCRA�s Changes apd/or A�ditions 
on the ·Shared rtac� shajl be (:Qnd1,1cte.d• on week.�p� aAd ciunng nqrr-Rush 1-lOtJr p,e.ciQ.ds5 as 
d�igna� oil the scb�du1e �s.tabli$h;e-d p.i:il'SOQ.lit to SlWTION ,§.03 .. lfNC� ·�etemuhes that its 
Cb.ang"s aruliof ,Addj.��s _on .the.��� Tria�.k would. req_µire cessath;n. ofSMAR'P Co�uter
Ope�tiOJJ!i; it sha11 so notify ,S_MART flili1.)f. (3'0). �ays jh a4.v$ce ofs,uch cessati:on and· SMAJtT
shit. ammge• fo.r a bU$ bl;id,g¢ or i� passc;ng� atoun.d, the llffecte.d-'S�d Ttru:k tlur'in& WCU 
consjtuiii.qn. $M'.ARr �iudl c;oqsult-wiffi:Naru\ regarding ,the. biis brtdge ,� soob-afld(tjmrai 
ope@titfg, eosts au<i sec�e NCRA•s- -app,_tQval ·�n advance .of cQD)ID.eneina ffi.� bus bdd,g� (fi>t 
m.cutti� related· eo.s�). �OR!A's: �.P.rriv�J. s)iall -not;® 'lllllellSQna'bly withhelp, conditio�d or 
delayed. NCltA -shaU reim.burs� SMART for �Y such <t.o�um.ented increa�e!l costs-�socia.ted 
with the bUs bddge for the dmatj9tJ 0f the c�ss.ation, Except ,all �t furtb ln tb.1s. SECT.ION� 
��T sha}J ·ha�- nol;ight w ¢,9mpensatonfQr. such cessations. 

SECTION 6'.91, C�tts�tiori Seh�til_e. The .C'Qnstrucpng Party. $ha1J deffvet to lhe 
qther Part)'· 011 ,i;i weekly· b11:,i� (i) � scn�clule fM the �nstt:Q.ction· of Changes .and/or Ad(lit,iQJls 
qvet the nextJo-u.r weeks ,-sho:wing· both Jhe seijuence·and l0c�tion ,o,f SIJCb: cpnstroption wo_.rk ·and
(ii) Q.·�eneraf 'sehedule af·q()pstnt�tioo apµv.ity ·p1ffl]Ile� over.the·n¢,d l·Z�ks. Upon·requesf 9-f
thy -other P,arty,,, th!' Cons,truct:in_g Pimy $hall meet to discuss and �View the i:;ep�t,des�

SECllO� 6.08 Ow:nm}tjp; Salvage, !he Pa;rty ·�� pays for Changes and/ar 
Additio�- shall Q.wn such Cl.ulQge"s tmdldf A:dditjons �d shall b.� enijt1ed. to S'eU of reuse 1tb.e 
materi� n,Jl\QVed but not reused in 'tb.e C�� an�o� Addltjo11� {"'Salva.�l(, Mate:d:als'') 
,regardless ef when or by w}l9m. i;Qch tn�terial waS- i��d QJ' pai{J fur; p,ov.ided that upon 
subst:qllfflt•.�oval ·or -repla�mem ·ef.such Changes ·ai,d/ar Addili9ns PY s°iJcili Pait"t� tbat. Party 
sbaH .have- -an. o.bligation fa restpr¢· the relevant porupn ,;>f thl:1 track tQ at le� tlie ·cqndiuon that 
existed 'immecijately .before·. the Ctianges and/or Additimw, provid� further. tliat the P,irey 
removing the $�Va_ge M.ateri:�ls ·snail give the 0th.et Party wtjtten :q,otice .of, and a n.gbt of fii:�t
refusai for ihil1�- (�G) ,d·�y& 'frgrn. �µch �o(ice QA. any proposal to �ell tbe Salv.ag!, .. Materials;
provlded further f.AAt $MART shall indemnify NCRA for any claims by .counter-parties tinder the 
agteeme,nts listed on Exhibit 4 that S_alvag� M�rials purch�ed by �CR;A froJn the Healdsburg 
SegJD.�Qt or th� L�rtlb,ar� Semn.e�t vio��ted sueh agr�eµiQrtts; provitled furlhe,r that NORA shall
be e-nthled to reuse. S!l1Yage M.ateriais fr.om the Wiiliis Segment, but shall hav� an obtigatiQn to 
remqve suoh Sah:ag� Mat��$- from llle constructten site within thirty (30) days of nofu;e from 
SMART, whieh notice w111 state the time period when such Salvage lv!atetials will he available 
for removal. Except as set .forth ih this AllTlCLE VI, neither Party sh.all have an obligation to 
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compensate the 0th.er Party for the eoS-ts of ;prior Changes aru:l/or Additions, removal of prior 
ChaQges ltndlot Additions or Salvage Matedals. 

.ART·ICLE vtt�O'.fllEll-lUGHTS.AND OBUGATlONS-OPERATIONS 

SEC'l'ION 7.01 Expansion .of Sbarecl �rack. if SMART wants• tQ expand· the 
geQgtaphic scqpe of th� $� Ttack to include. •aQY portmn of the L9mbard Sego1ent or any 
additienal p6rtion of the Willits :segqipnt, SMAR'.f' shail nQtify NCRA Bnd t1te Partie.s· shall 
�end (-eff'e�tiye,_,on tbe 4.�te, pro�ded iµ 1;he 1�o*c,j thi$ Agreement to ��and the ge9gn.1phic 
scope of th� Track: th� constit�- Spared Track und� this -A:gr�ment and .all provisiens 
governing ���1 ,ftll� $lwl .control ov�l' ot;h�� p.rovf�ons: pertaining 19 such pomt>ns. Such 
ttotice by SMAitf shwl be not less than ::ii� ((i) !TlODtqs in advanQe .of SMART�s �at�d 
-effective �at� fut· �Pal'!�fo� of tfl,e Slim¢ Track, .N9twi�tanditJg the fo�gojg.g, {Qr the
duration of any. trartspQr,tati6n, emerg�cy or n4;,ni.rail uµr�structure outage1 SMART shall have
thQ• rigbt ·to. coil4uct SMART (�ointnµter·:O�tic,ns-Qn ·any p,Qrtion, of,the ·Subj,ect Segm�nts ·J;l.Ot
alre�(ly piirt:oflb,e·S�c;l Ttack. ln su¢h·efiitr,gw:ici�,.-SMART �11 giye NOllA any advanc·ect
notict,i i.b�t is pts;ctieal,le ana th� J>�e� �l make· ·amii\ge;rqi;nts for SMART to �s�e
mana:�em.ent,. control1 '� dis.patcJ;lin$ 9f nul (!ftratibns r,urs_µant •ti> :ARTICLE v an.Ii
.main;tenance .respo.n$ib.llittes pllfsu�ft.o ARl'ICJ::.f: ·IV.

S)iJerION ?.0..1 .No Admission Of 1fbitd Patties► SMART acknowledges 'that it bas
no- ti;�- •t9� �1 apd -� not attetoPl ti:r �t. ti, ,ao:y 'third p�y 1lilY iigb.� whatsoever to
oondti�t-raU, freight op.ei:ati9ns on. U(� ��dsb.-g Segment, fue· Lomh.ard· Segblenti or the Willits
Segment. 'SM!A.lT ancl N.CRA <:aeh {i) acb.owl�dg� ·t11at is-.has:no right te gl:ant �Y third ,par�y
tigttis t? co.ndtwt treJglit �r p�ss�ngC!I' � se�e c:;f llll.Y kmd on die· portion of the- Su'bJ¢t
s��$-Q�ed ·br \Ji'� other P&:t;y ·and1 (ii) �e$ not to gt'$t-Sl,J.cb, t.ig\ts (exct;pt a$ req�ired. l;>y
law) duti,�g:.tb� tetm of thiit-A_grteinent: on ��1JP�On o'f'the Subject Segmen.fs-'nwn,e.d;'by lti fot
tli6' a�oidance of J.ioubt, 'bona. fide -eoritrae'°r� (.in,cludtng ·but nqt limrted to NWPCo �d its
'!i)JC�ssors au.a e¢,ti�s ·�perating-tra'ins pilrsuant to 'SECTION 7109) w:e--not thitd parties witlun
the scop�ofthis .S"ECT.ION.

SECTION 7,03. Conimcteni. Each Patty sha1I hilv� ihe· right to .arrange for iat Qr 
some of. it:; righis- cU1d1Qr oblig�b� under tlii& Agreetne1;1t· �e be performed by one or-· lil�re 
c9nf!act9f�, prbvidea �t (1) neitltctr Party sM.Jl 1,tdmi(. a cop�eter to ih� Shared 'ff!\Ck without 
firsl providing the othet·Party with ,an l'nsurance> ·certificate for Workers Gompensation insurance 
f�i' s:ri�h· contraQ'tor and::,an fa�unm.ce cei-!ijic�e for 1lla'bility ins�a,nce fur s.llc.n conttaetor nam.j:ng 
the-oth�:r- 'Patty as, an addtti�ttaJ insure� (u1 the cQnttact- �haU Ire· subject to the terms of'tl,lis 
Agre�ent and {jii) ,each Party s.lial.l remilin.. responsible for pctformanoe of this Agr�ement, Th� 
requU'etnents of this SECTION a�ply to .IU):Y ·s.uceesso,r Operator and ·to any conttact op�rator of 
NCAA Passc;nger Exmn-�iOR �er'\tice oi.: any eon.tract operator of SMART AnciUaty PassengeF 
Service. · 

SEt-;TlON 7�04 'Fiack · Modifroations Required by Law. SMART ·shall pay all of 
th¢ .¢ost and expMSe Qf PositiveTralt tControl.on the Shared Track, except SMART's-0.blig�tfon 
fu pa,y for the eost and .expense of cabbing up NCRA'-s or Operator's locomotive fleet shall be 
limited to (i) thet number oflocpmotives in regular freight operations on the day that the P9sitive 
Train CoatreJ system become_s opera.tional �r (ii) five (5} locomotives, whiohever is lower. (:For 
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the avoidance <>f doubt, SMART �iJJ have qo obligation 10 pay· for the cost and expense ·Qf 
cab})w.g up any a<l9fii0ilal locotnetives, i�l1,1dio_g additiorial loc»motives that �y, },e us�d for 
NCRA Pas�g�· Excyrsion Service,) .O,nce iµmlsh,ed @d·i.n.stalled, NCRA shall be re!lJ)Onsible 
fot -0,ggoitig 1m1fu.tenawe. ·of the on .. bo�d. equ(pm�nt, Ex:cep:t as set forth in Exhibit l, N� 
sb!l,)l 1)� i:e$jjonsible fo� the, .cost ·$d .exp�e of 11.ew freight siding ·�d 'Sfil\U' track �onilecti,ons 
r¢qllm:� by- iaw. Each Party -sµall p� fur �4 �erfcum any anci ali work teqµired bf la'Wfui 
,au,thority in ·l;b'nnection with construction, renewal, maint�ance amt �ration of, th�- Tra;ck on 
th.�- property it OWJts; provi&:d 'that Jr the Pi!Ify o�erwise respoU$il.>1e fur, such work.. ,�
teasonablf demonstrate that su·eh work woQ)d �bt be required in tim ab$ence. of•the other Partys 
opera.tlonS' ·ot ()perating, rigbls. or· that . .s11ch work woul<l be .substantially lower in ,e;o�t in Ute 
·absence Cit ·the other Parti'S 1;1petatfo¢1. ·or- operatihz rigf).ts, then 11'ie oth¢r Pa.tty s�l be
rt$ponsible ·fur the cost. aqd p�d'ci�anee of aU suqh wor.k (iti the first iqstance) or th� Parties
shall ,agtee-,to .an illloaati'Qn of the oo�t Qf such WQl'k (in the seoopd. instance),

SEc,:'ION 7!os� ·Hazardous .Materials.. :Neither Parly shall use, g_eilefl\te; tnmsp�rt�
'�di� ·or �to� �,us M•lm� ·cm th� Sulije.ot S•ent.s other th8,11,, $.9 m.ar be �eel b}' ·tlie
·party �,. �- ope�t;>lls in ,th,e � , coµrse .c,.f'l:,usiQ�s Ql'1, in ·the case o( N�M, as, U'.1ay. be
tf�.;>Itet\b-y �Clv\:in ,i.s mma�Af, .:\$ "&. ¢!::>b.unon •�ier- by ·rail �4 m all e� in aceotdance
w1th 4.:pplictil:>Ie· ;r,.aws. Neitner firtr �ball dispose of llat-GDdous· Matenats. of nny b."liid on the 
Subj�f:Segp1ents.,

, · .

$�C'J'IQ:N 7.06 Lo.comotive· Storage. At each locatipn where a Party parks «>r · 
.stores its locomotives w}we rui:in1 iise, the tiairty shall impl�ment appropriate, contamu�tion 
contai)mJ.entp,r9cedares with re§Iteci tQ: fuel .Qr lubricant drippifigs. 

Sl!!CTION 7.07 ,Shartd: Trade Blo�kages. Neither 'Patty shall stQt¢ Qr �top 
equip- Dr"WS' on the Sh�� track {excfil�g Xnd�rial Trat.-k or Qthe.f Track 41'Bijllat�4 for 

·the sl(;1fage, sttipp�e or pa$Sh1.g cif�·-m,eqtii�ent-or- -ears) iii-a way tMt, blooks .. Qrfoms•the
Shared· 'fulck. Both Parties shall have the right ta help Stiilred trains .0r equipment of me other
P811i}' (or to,ill.o-ve.impcope:rly-.,stor.ed-br stppped.,eg_uipment ot oars).

SEC.TtON 7.08 . �CAA, P.as�en�rwcursion .. -Setv.ice and SMART Ancillary 
Passenger Service. NCRA Pkssenge11 Exc'p:l'Sjqn S�rviee- on an.y, 'S�gtt1�1t of (lte Healdsburg 

Seg-m�,.sbalJ_ not·cormn,;,o.ce·1J0tit:11in�fy,, (90) ,<fa.}W aften e.otnmenceµie�_.pf SM!RT Corpmtrt.er 
Opmafu>� on �.:mµne �egm�nt�: Pl'�viij_ecl t�t NCRA ,;nay ·Qper�e NCAA P$.$Senger E.X.C�ion 
Servit� 9n 11i.� p�n af-tlie, Heal.dsb�� 'S.e�eht betweeli He.aldsburg St�tiQii:and the,no�e� 
��d of the R.eaJC,sburg S=g�ent 4-t. any. µme when- snob pmtifln is not qnde.- constt:uct,ion. 
SMART µi� op�rate SMART AncIIlacy P�senger S�rvice on the Willits Segpient. -Speoifi� 
plans· fur -� opetatfon of NCRA ·pas�6ger 'Excursion trains or SMART Apcillazy Passenger 
Serviee �hall f,� }?ttivided to and dj�eu�sed witb the other· party at least 60- day� in advance. of 
their propos¢d d1Jte(s) 9fope�tion. 

SECTJON 7.09 ,Company Material. ·sMART (directly. or throug� GOQ.t:tactQcs) shall 
have the rigbt to move its own co�p� materlaL ,Oil the Shared Tr.a.ck or the. Lombard Segment. 
-including but not limited to tr.le� matJWial and pas�enger equipment in ·txansport fur we in. the 
SMART CQnunuter Operations.. 'J:f S.MAR T elects to. use a contractor to mev.e such company 
material, NCRA shall have a right of:first refusal for ten (1,0) days on the work at the contractor's 
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qupted ratei provide.d that such dgh.t of first r�fus.al shall not apply- to passenger equipment in 
transport for use in di� SMART Co;ntuuter •Opetations, 

AR'.flCLE VIU ·- OTH&lt·iUGIITS AND OBLIGATIONS - PROPERTY 

SE"t'.�llON 8.01 No Liens. NeJthe� Party will take any �!ion or fail to take any 
action whi'.ch would. ·cause d1e Sub}ei:t.Seffl)J�ts to be, �acumbe.r:e4 hy -an.y, m�mg�ge, indenture, 
bot:J,d. note. o.r .l�n of w:iy kind that -woufd. have �· .b)�t�ria� �dveJ.Se. ef;f� on the other Parey's 
CQDduct of rail- operatibns thereon- pr � would require the· pa� of money by the other 
Party. 

SECTION $�Q2 N���e� Neither Pa#f � 1,1�� nQr ,permit lbeuse-c>fJbe Sl;t.b_i�.ot

Sep.$ irJ ,any manner that w.ill tetid.·'41. c�•a .nlf.isance or:w�d ��Y. mte.rfer� with the 
CQntintied coinmerciai m�ustrmHir transpoitati.on ·c.orridqr U$t;S Qt"the.Sltbjec

t
Se.gtnent�. 

SECTION 8.03. F.uture ,Easements; 'Bach l>a,rty .,:es� the. exclqsiYe. right ·to 
app�Qve Ol' cfeny· _any and al[ futurd ·eas*�nis,, lea$;e� .. ,Iiaens.es 9_r rights Qf .oeQ{l�cy in, o� 
und¢ri thm'llW,J, abpve, acro_ss .. o.r iilQ:ns. �� property it,10� (the Willits·$� in the cas.e of 
NCk.A ijnd th:¢ �¢aidsblijlg arid LQnihard' .$e)µl• � the case of $�t), pto'?-de,d that 
apmPtJal pf suah fmure· �as�erlts,,, lea��, Jiceµse,s �r rights 19f QCCUJ)aJJ'CY by eillier Party ao�s 
Mt UDt'easopabl¥ .interfere wf th S1',fART Commuter Operations or NCR! Fre.ighl Service. 

Sl!;,C110� 8.04 Utilit
i
es. Bemre• Jl Chang�over· Date fot m,;y. pmucular segment,. 

�C�:shall pay-all bills for utlliµ�� :incl'\idiftg wi*out [imitation thos� for wate,r� sewer� ,gils ·and
�l��tric s,ervi_�. (4 .the St1bJ,ect ijegme.nts,. ·and � Parties shall negoti�e. .iJ:i good faith for 
S�T's· reunbursei:nent to NCRA, fur any uti1�ty costs attributable to' SMAR.T's act��jti.¢.s, 
Aft�t a Cbang�over Pate to:r ab¥ p�cular segment, each t>,arty shall pay all bills for utilities· 
.gsed s13lely for ·s!lch p�,� co�fln2: fn.elu<lin� witho.Jil limitation those '(Qr water, ,sewer.
,g� 8l\.d el�tric S�l'Vi.ce, and SMAR.,.!'.r_ slu.tll ]:tfy all bills mi: all utiliti� Qn the Sh�d TJ.:liC� 
suJ,Jj'.ecrtQ the pro.visio� of S£CT1QN. '9i03. ,. 

·SECTIQ.N 8!05 Defea'sance. Neither Pany shp:ll make any us� of the S�bject
Segments diat fa inconsist,ent wid! ,{he; OYllUpg -Ba.rt}'' s right, title gnd intecest therein and which 
may cause •tli� rlght,.to use :and occ�p:f•fill.qb: ptOJJ� to Jevert �o any·third party. 

SFiCTt9N 8�06 Ri�ht• tjf Entzy; ��op_�tiop.. E1,1cb Party hereby grants to the other 
Party a. ij,eneral riglit of e.� 1o th� S.tif:>J.ect .Sf'gw.ents aw.ned by it for any IiiwfµI pmpose related 
to th� rights a11d obligatiQns of tbe ·other- Pa.tty• (whether by law, easement or tl:iis Agreemfillt), 
subjecl 1o reas9nable advanced: nqtiee Md ·sa:few prececl.ures, and �ach Party agrees to coQp�tate 
iii the atran,getnem= qf �uc}1 entry. 

SECTION 8.07 Incorp.0r1ttion of Reserved R:iglits. SMART hereby reserves all of 
the .. t@servations made by NWPRA with .f®pect, tQ the· Lombard �egment and the Heald'sb'1!g 
Segment in Sectkms 1.Q2,. and XV af the Qperating Ag(\'lement 19961 as fully �$!ed· in E,µlibit 
5, NCRA.hereby .reserves all of tbe Certain R=eserved Rights w,ith r�pect to the Willits Segment, 
as stated in Exhibit S . 
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SECTION' 8,08 Settlement &:- Consent Agreements. Any and all settJ�m.ent

1rgreements of. an;y ki'l\d or character (mcluding·bnt not limited to the agreement between NCRA
and. the Chy of Novatp) whe1h:ei: e-xecut¢d before. o.i; after this Agreement are subo�inate and
subject t�-tlm Agreem.�t Eaeh llarty 11�ees to secure any nece$S� agreem¢nt amendments or
e$.toppel. certificates with r�spect to any Sll�ii a�ements executed b�fore. this· Agreement.

( 

SECTI_ON 9.01 Dispatching Cost :Sharing. Conunenr::fog w.itb the fust mqnth 
wheie' there. is NC:RA Freight Sei:,ivice• or NCAA- 'r'\ss�gtil' Exew-slo.11 Service .Qterein; "NCRA 
'fntilm1

') an4 fQr c:ach montb theteaf:\er (regatdl� of-wh�thet there �e NClt:A Tr:ains ill any 
partic,ulat m9nfll} before 'th\'I'C �- aey sMAR..r Gc;tr}ntu.t�r OperatiQ'.n!l <>r SMAAT Ancillary 
-f�ss-�niq Servi�� ·(he�in "$MART tr(ljp�?,}� :

W

CRA -sJiall pa.1 :S�l a· .�ee or $�500, for 
clispa,t9.bing services. Conun,c;n¢J!lg "Willi �e fidt menth �bere there arei· NCAA Trains and 
SMART Thp-1)� (�sWllUlg t;b{lt N.00 1r$s, 'have QQnmu;i,ig�), NCRA s�i p.aJ SMA&T-a fee 
.for· di�patchi.ng $etvi(:es iha.t is negptiatetl :tn· g�ad ,(ai'th betw.ee.n th� .. partieL Ir'-the.-parties ·are 
UD!lble to,r�{lcll 'ali ·am:¢ement, iheii �e i1;isue _shl,l}l be, sub,iptt�d�to- ;u;b1J.ni�QI,1. th� arbJtrator 
s� �c,ide ·.the

_. 1',,P�,piiia� e:qpital?le alloc�o.n pf �s.pa«ili ·¢�sts p�ed upon th pm.ties' �e X>f 
th"' ·rail line.. Wlnie•·atbit:ration is pending �ClRA shall P©' ·SMART die fee app1ic�b� b�re 
SMA:RT-coxpmeoce.d 6re,ati'(ins. 

_.SEvTION 9.:..Q2 -Maintenance Cost Sharing, Aft.er S�RT asswnes T6$po�bilU.y 
for maiii.teiuiil.ce:on a particuJar.segmenfpursuantto satnoN 4.04, .NCRA shall pay· SMART 
for ,that s�gmeiit the c�ges s-eHorib 0n<Exhibit ,6. 

SE£1TION'i9.03 ,Repoitine and mVdices fot Dtspatclilng. and. Mamtertance,1 Within-
ten (10) day:s, of, the end of 8 ! moriffi, NG:8A �all -send SMART a repd.rt of the prfo1: month'.'s 
1carlot1d!)tgs -�bowing eado:ading; tbat ,originated_. terminated; or IJlO\ied. oveiheal on the tracl(. 
maintained{by .SMART. The-•report al$o sl1tll ide1;1.tify, any cars that -weigbed-more-··1han 263.,000 
pounds. By tlie end' of the month lrt whi�b. 1he carlpading report was due., SMAAT siu.u send 
NCR.A-an involee for the above•described tlispatching and ni,B1ntenam1e fees. 

SECTI@N·.').04 AnnuaJ.1 Adjustment� The f¢es in SECTION 9.01 and ,SECTION 
9-�o;z •$hall be adjusted annually on f1ie �iversary of the ��tive Pate by the same p!;3'centage
ru; the perc�tage fo.cre�e o decre��� ff �}:. in th� $TB'-� :rail -cost adjustment �ctor �
unadj,usted: for pitidt1c:tlvity. !f 'the tail cnst fa'etor ¢¢as�S' to exis4 the P.a..-tles shall u:;e the
Consumer P.iice· 11},dex for all Urban CQnsi1rt)ers (CJ>t-O) i��d by the U.S. Department of
Labor's Buteau li>fLabor ·statistics or a substanti:ally-similar index.

SEC'l'ION ·9.05 Fiv.ep Yeat Adjustment. The Parties have concludeq that the a�QVe-
refereQCed fees fairl;:y reflect the <li�pa,t�J?fn) �d maintenance e)(})enses that NCRA �so(f.lbJy 
would h�ve e.-q,ended in the absence of $MART Comtnutei: 0,Per.ations. ·On the fifth anniversary 
of the Effective Date and every five (S) yta� ther�aiier, the Parties will negotiate in good filth to 
re-set th_e. dispatehing and maintenance fees m accord with this rationale. 
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SECTION 2.0('j .No Other Related Compensation. :Except as .s�t fQrth above .in this 
AR.TIQLE IX, or !}�where in lliis Agre.eroent, neither Party shall owe the other Party any 
comp.ensattcm for maint�nance� dispatcbin� t>r 0_perati0.t)s on the· o:thet Party's property.. 

ARTICLE X-ALL()CATlON OF lllABilJTY; INDEMNITY 

SECTION 10,0i Allocation,of:Liahility. 

(a) .I� i.Ei the. expr.ess,inteutien of:tb.e Parties that NCRA.,assumes·the risk of
and� to in�enmify, def,end ·and.\old �l� $MART, nr any agent, contractor, le�see 
or lice�ee of .Sfy!ART, from �y -o.rd�rs, diteetiv.es, judgments,, eauses of actlQ� p�nalties, 
f��, �.laU:ns, c.osts, liabiltt�sl'-dama&es, lpsse$ ,and' expense ,{including withoijt lmlitaµ.bn CQurt 
costs •and attolneys� fee& 4Qd- all ·cqsts qf inves�gating;. remediafuig, or responding to the 
exi�feil� of� ·ct�un)�, q.r demands, -of wba�o�v.er nature· Qr aso�e (or, '(i) .P�rsonal inJ-uey to•-or 
d.� :�f _p�ns• W�o��ev¢t; :!ii) ��QJ?ertt· -��-a�� or ·de�tio�. �>f what�_Qever- ��e
(m�lildi_ng without liJI11tation dattti.-g� to JUOl):ettY' of SMAR:'-f -or NCAA, or property .in
NCAA�- c�� <;ustody o,tr �ontro\� awf lllir�i' _p�rty_Pcri>IJ,edy�,,, frl� viofatipil ofaQY ·Appli"eablec
L.�ws;,··o.r (w) l?reach o,f:'tb.is· Agreepient �e1>U�tw¢1¥,: �'Clauni') whe,i·such Claiins Mjse �ut 9f
SQ't:i or .pmi�iq� !whet�r 01: npt n,egUg.ent)· of NGRA qr- any �g,� -eontra�t�r1 1ess·ee ,gr 
�11.s.�e ·of NCR,A.._(j_c�qp1ng Q� the S'obj_� $eglllents a(te� the E�eC!'tlon_ J?ate .and t?efore• the 
temtinatj_c:u,. qf this Agre�me.n� ,ext�pt'. \hat NC.tu\ -shall not fo4'�fy" def�qd 9r hold 
h�� SMART, or.-.any �gent1 cop#aci(:Jr.i i��ee ��r lfoensee-of-SMAR:17, to the-eJd.ent that 
the.'Claun @rises' out of--or in 'c�nnectil)n whn 3ets,, omiss\cms or n:e_gligence of SM#\R.T" o'r any 
agent, conµ-actQi:� lessee or lic�se.e of SMAI{.T or. is-.. oth¢rwfae cpvered by SECTION 
JO.t>l(bJ. 

0,) lt is tb.e.¢xpress fut�ti.;u1 Qf. tµe Patti� that SM.ART assJJm¢s the risk of 
and. agr�es to iruleninify, dd'eP,d,;tmd h�ld barmi�s NCRA, or any agent, conlractor, •�see or 
li�eb. ·Qf ,Ne�, 'from any orlJ.�rs,. qi�ti:v,es·; judgr.n�ts. causes of ac�on, p�nalttes, fees, 
claim�, .�o�ts., lia'biliti� •. �amag�s1 lo ���?Dd expens� (incJ1:1,ding·without·liinitatlon COlli;t. cost� 
amf�attgmeys� fees �d all costs affovest1gating, temedialiJl,g) .¢r res'pon�ing to th� -tiistence 
of a llawt)� or dt;,m:ana� of whatsoe\iet natiire.,or .SQlltCC fut (�) personal. injury to or .death of 
pers•· whoms()ev.er,; (it) property d�ge· .or .<t-es�clion of whatsoever nature {including
Witboi:tt .li,nritanen damage to Pi:0PettY of."NCDRiA or ·S�T. or· ptoperty in SMART's �ate. 
custody o.r toiifi'Ql, and third patty pr�pert_y)�, (ii.Q :vfolati.9n of �y Applicable Law8:; or. (iv) 
br.eacli pf this Ap¢ettiep.( (pqil��t,vel)', <:'CWJns"') when, such Clauns arise, out of acts.. or 
omJ&sions. (w�tfler or•l)�t n�iie��) QfSMART oJT-�Y agent,. eoritraotor! lessee or }ic,e)lsee of 
SMA.i{t oc.cttl'i'.ing on the· Suhj,ect Segments ¢?er th� Execution Date ahd before the 
terri'4�af,ibn of this Agteem�nt, e1tcept that SMART shall not ihd�mnify, de�nd or hold 
hamit�� NCRA, o.r ·any agent,. cq.titracto� Iess¢e o:t licens�e of NC� to· the e�ent that the 
CJ aim mi�s· ·t>ul of or in connectioq witl1 acts •. ornissrans or neglig�nce of NCRA, or any 
agent ·oo.ntra�tor; le§�e .. or li¢ensee 9fNCRA ·0d& otherwise cove.red' by SECTION 10.01 ( a). 

·SECTION 10.02 Procedure.

(a) Claims. If any claim or demanq (sb.ort of a lawsuit) shall be made by
an..y person �gaµist an indemnified Party undet tliis ARTICLE X, the indemnified Party shaU, 
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wit_hin_ sixty. {60) dayii after ae�� notiee of s9:cb. claim. or demand�. cause written notjee. �re9f 
to b¢ given to the io,clemnifyiµg P�� ,p�Qvided that failure· to notify the ind�tying Party 
sh�ll p�t t�H�ve die indt:;l'AJliq'Ulg P.a� from any, lil\bjJity wbfoh it may have to the 
i�fied Party t1nd�r tms ARtICL"B "JC exc�pi tn the extent thai th:e ,rights. of the 
i-nd�fymg Party are in fact pteN.di�eci, by such :(allure. Th� indemnifying Party �ball have 
the righ�� at i�� 11ple cost fmd �,wens�, tQ parlicip.�� •in ,(he d�fense of, any such claim or 
deltlan(I; and1 ,the.,�nJes �gree .to, eo-opef-$te :th.Uy with each oth� in connection w1th. 89-Y. sum 
de�:q�, such. ne:gotJ.-t�on or oW.tn. settlement In 31_1y event, the ind�ilified Party �all IlQt 
m� any setflemen't -or·aay claitms or d;em.iuids wlli.�h might .give rll?e fu liability on -the part ,of
the ind�ifying P� -µ�der � Al(TJCLB X witho.\lt eith� _prov1dfng lhe mdem.rilfying 
P� v-8th a full.rel�se with,respe,ct>to mi�h li(lbijlty or c;,b,taming the prior wiritten -eon&�n:t of 
the. �del'Iµli(y,mg P�, whiclt, �Ol)Sep.t sliaH nQt be 1ll1rclt$o,na'b1y withheld, �ndi(iQned or 
del�y.:ed. lf-'aby claun �t d.emand :relates f.o 11 ma�r !or whicli· tbtl Pa,ties, under th� tetIJJS· qf 
tbis-AR.TICLEX� IUlrtq,-sli,a:J-e a to�, �titltl?.�y shall be. entitled to select i� QWJ).' CQUllSel and 
d�fe� itself-��a1nitt· the cl.�bn ,or d'.e�an-a ·at 11$ s�le: co.st and exp-ens�. -iu.w nei:ther .Party-sh� 
�e aq.;y .�e(U'em�t of any SUQ� �la,un or deman(l without gi!ling the otMt P�rty reas9�1e 
priot notice of itb� pr�po�ed settlement 

th) Acno� Jn the �'1/el1t atty fawsfii:tJs· C011l1lle�d--�ait).$t either }I� for 
9r on ao,;:ount of any Las� fo,r wlvoti tbe-qtbet J>lirty may, be solely oi;.j_oi� liab1e;\µJ.der tht� 
AgteeJ;D�ni the }?arty thus :sued s�all Ri\'e the athet':Perty-timely ·w.tten :uoti�� t'.lia. -i;u.�h a:ctipri 
is pedin.g,. lW1 tbel'e\lpon the l"'aicy ,�o �p-tif�tl may 11s�ume 01 jofo. in the defense 1the�f. 
Nei'thett' Party 'srui)l be 'hound by an,y judgjnent against tne other Party �ss it s�aU Mv.e 

1

Qe�n 
so· -®.tilt� :�ti shall have ijad t�asonabl� opf)Ql'tutilzy 1(:) ·�s\lme• or Join m the defense of the 
·a�tfpn. When' so b.Atified and. th�-oppc;rlunityto assume-or join in the defense of tJie.aotion has
be¢n affoµi�d; -th� Pam, so- no@ed: sh.all. to -th� e*nt of its liability undei this A�n� be
bo:und, bY the. tlnal judgment P.f the co.utf in s�ch 3ction. 

·SECTION 10�()3 Insmance. Not . .uimit 0n Indenmifi'cation. fo n4:1 event shall the
indenmi�c�tfott pf�visions of this AR'l'lGLE J( bo Hnijted to ·the insj..rmi,ee coverage- �ed 
utidet AS.TICLJ!X. 

SECI'IO:N' 10,04 .No Delay Claims. Except "& pm.v'id.�d m· SEpUON 6.05, 
SECTION (;;06 o-r in lnsbµl�es oftri1¢nJi9�at or wHifliJ delays (in which case the Party asserting· 
the tjlaim.: slmU· have ,fu� btJid�n. of proef), n�tp� Party .shall .have imy �lafui, against the other 
Pany for interrupti.ou Qf -ot delay· to· st1Qi). :P:arty' s business� and neither party sMll have any -ciafm 
against tJie other .party for loss of rev�tle or profit 

SECI'JON 10.os Survival. Eaph Party hereto.. covenants and agrees· that its 
ooligatio�a,:un�er this· ARTICLE X shall-contJQue in full foree and-eff�ct notwitb;standing the full 
i:;ay.n'ietf of all sums due 1,mde.r this Ag_�ement or the sa&sf.actio� d�emu:ge or te.rmmati�n of 
thi� Agreement in-any matter whatsq�r. 

SECT�ON 10.06 CJmms-. Notwithst;u,.ding Government Code Section 905(i) any 
claim arl�mg out Qf this Agreement shall be �ubject to and governed by Gover.runent Code 
sectioa.s 900 et seq., commotily referred to as the Government Claims Act� provided that the 
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fl�g :of a den)jUld for arbitratio.n n�uant to ARTICLE XIV shall satisfy any requirement to file 
suit withu:i the tune specif;ied by the Oovemblent Claims Act. 

AJiTiCLE XI,.., INSURANCE 

SECTIOIS U .. 01 Insurance. 

( �) NCAA shall, at its- sole cost and e,cpense� procure the following �hids of
ins�ce fot the tenn .of-tnis-AgreelJJ.en�t 

. . 

(i} CQJnp�he'1$iVe Railroad Li�bQit,Y insurance including co.ntractual. 
liab)Uty p:rovi��- b<)dl�y injuryi _m,;i9.ciing, <;l�th1 per�o� QJJ W'Y �<l p@pelfy �8ll)�e cov�,ge 

-with limits as f\lllowst 0) as :ot-t&e-·Effe�tiv,e-.Pate:, a sombJnea �ingle limit of at least •OJI.� rnilliop
�oil� (,�:,p.oo�000),1'?.r•each.lncid�nf and·a, g���� ���at� llitlii 9f � least two.inµlion,(J.()liars
($�.000,00:0)� {i) as ofth� e()��neemqnl! ·Qf-NC� Fi�ight $ervJc�, a-�<>;.nbineit gingle lim,if. of
Jt .least ten. million ,rlallar�· ��p,(')�Q���:o), fol' �e)l- iiici�em �d a ��l �g�te- :�?Ut �f iit
least t�P �Hicm ,ctop.� ($1,P,�o'O;QoO}J ab-U �l) � of the. ����t ofNCM �cUfflfon
Se.rvi,ce.-�. copibitted iirig).e limit of �t lept fifty. :tnilfu>:n--doUArs, ($50,,000,QOO) fo:r ·ea.cb incident
and·a g$<.:r� �ggregate fi,mit ot111:least� µtilllol) dolla.r.s ($':50.0QQ Q00).

:{'ii) WQtla;J:s' compensa,.tiQJl e'Overage and employer's tiabilify
coverage,, witJ]: a mmitkium 1w;iit c;,f $2. .,njJJ�on each accidefu;. with- eov�rage for �ederal
En:iployer',s Liabi,IUy A�t exposure, ,e;acb w{tb a waiver, af subrogation �ndot�e,rr;umt

(iit� DurlQg. � time: w.heJI :NCRA is -e���ed m con�truction oQ.. the 
Shared I.tack or the, Lombard 'Segll\�:· (.1). railtoad ptoteclive liabilny lnsurance, wi .tb.Jiabillty 
limits �f $2;000,000, per <lCCuj:ren�e � $6�(lo()�ooo �ggregat�; (2), l;,�l.dell risk inslltal)Ce, 
ex.clnding ®verage fQ:r rilil v��Qles .. W,itl;l.. a dh¢Qt damage· limit Qf Si.001000.000, �� �Jl[thquake 
and.11.i)od JJmits of.$'5,0,000,QO� eatj}i� t�) gen0qd .l,iaQUity. ,insma;nce, �.ith--li:mits0of-$�1000;000 
pe_r .Qceurre;ncel an(l $,4�000,,.QOQ ag�tt; apd (4) exc¢ss- liaqi],icy- insurance, with �its of 
$75�d'00.00() in excess of the llllded,yi'ng. lliQ'its genera) liabil�ty Jinnts. 

. (i\'.) Provided. that� if NCRA Qan. reasonably demonstrate tbat � cost 
of its Cqnwrehensi�e ,luilroad qabmty {nsurance w� hi�l).e_i;tlt� it w��,d ha.v�:been but furt.Jie 
pres�nc� of� PathwaJs, tf1CJ"!,Sl\!A�T shall r�,im:Qur.so NCRA for the diffitten® in cost 

(b) SMART sha.11,f at its sole cQst and e)ltpense, procute ·tbe followi:Qg kinds 
of insurance for the temi of this A�eement; · 

(D Ptipr tQ . c�c.e�ent pf operatiQns: Comprehensive- Rail.toad 
Liabllity i�rance inilu4J� co9tractual lfabUity ,providing bodily injucy� iil�lading death. 
personal. injury and property dama.ge coverage with Jiinits as follows.: (i) as of the 
commencement i;rf SMART {;o�µter Operatl�s, a combihed singl� litnit pf at I.east ()ne 
hundted million do11ars·,($10Q,000,-09QJ fQteach incident and a gene.raJ aggregate limit of at l�st 
one hundred million. dollars ($100,:000,00-0), 

(ii) Effective on the date of The flrt Changeov(;lr Date and ,dudng any
time when SMART jS engaged i.n 000:,tructlon <;>n the Shared Track: (1) railroad protective 
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U�\)ili.ly µlSQlllllce, With liability limits of $:2,0(}i),.OPO .}:)¢I' occutreruie and· $6,000;000· aggregate;
(4) bt4ider$ riski insuranee, e�cludi�g cpv,ei:age fur raii vehicles; with.. a direct• d,amage Umtt of
sioo,000,000, �d ean�qulJke .md flood limits of $.50,�00,000 each� (3) -gene� liability
insurance, with ltn:iits ,of $2,00·0,.0QO .,�r ·occuirencey and. $4;000,000 �ggregate;: {4) excess
li�bility iitsura.oce, WW,. limlts of $751000,QP""O in .�xcess of the un�erlyin$ limits general liability
limits; and (:5)' Wprkers' oompeiimltion coverage, with � mi:njmum lirtttt oi $1 miiliPtt- each
accidl;lit, ·with a �ver of.sub1ogatiori endorsement. S:MAR.T shall ba.ve the option to obtain ·and
maintain sucl,' ii,surance in an owner.- controlled insurance progr�. in accotdance wi$
Califomia .faw.

(c) � 1innt� in .. SE,Ci'flO� l1 1Ql(a) AA.� (b). �hall be reviewed e�ry five
(5) ye$-to �nsure: that such Iiinits are. in apcordanc.e with industry· standards� provided that
they·shall not be .lowered.

. . ; _ ��l 1:hl.s 
2 ,lll:8�c.e �� contain 8i:O�? Ro1;11 Ljiability coverjng_ the

1�en'liilty;ptovis1om oontairie.d.ln th.is A.gteement, seve,rability of JDterei�t!J �d name the oth�r 
Plli'.ty as :ail -addi,tifuµd insured v4tlt �sp#Qt t6 IM,il��Qs �sing ·out ef, the. p'ritn.aFy· i���$ 
obligatio,ns in tltif} ;A;gi:e:ement. tf··c���tie is paroha$ed on a ''claims 1!18de', b�i�. lt shall
provide mt a_t: �t. a tBree ($] y�ar �xteli4ef;l.teporting Qt dl�r;icvery peri(id, whieh �hal1 be 
1i1voked should insurance �v,enng llie time period ,of Pus A�eement -� caneelled url'l� 
r,epkced with a polfoy co.µtirlni,f;lg· the 'f?&Ple retrQactive date as the policy being re�laced. 
NCRA may self..insure ,to $1�000�000� SMART may ,S.r,,lf�insure tp $5,QOQ.000. 

(e). Upon the, :failure· of �ther P.at1y to maintaih insuran,o.e as provide.d 
herein, ·the, oth�r Party shall have �e right after, giving ·1� (1 b} days written· notic;:e.,, to obtain 
msuraitee ilnd. ,receive .proinpt reimburs'!=�ent 

{t) Q'oth Parties Iepteseni and warrant to the 01he11 Party that this 
Agreement :h.as·ce� tev-iewed with its.insurance ·agent(s)/broker(aJ 'and' tht agent(s")/btok�r($f 
be$ been instru9ted,to procure tlie-insui:ance, ®Yenlge teqUire!i heteiJJ anp name th� other Party 
a,s $ adcJitiQnaJ insur�d. 

� E,icb Party· shall fµi'nis.h to 1he other Party certili�es of insurance 
evidenClt18' th�: required cove,:i}ge �nd. end�-r.setne�t(s) B.Qd upoo VJritten request s,ba:11 _\Jl'bv'itle 
ce�fied duplicl\te ·copies of any tiolicy. The in$,oqiD,ee oomp�y(ies) iss�g such poJi��ies) 
to eithel, }>.arj,y .shall notify thea·other Patty in writing of any material -alteration in any pollc.y, 
incladi:Og buf nat' liniit�sl to 81'\Y obang� "il:t the re:troaetive �.te in any ,r�aims mad�') J>Olioies· or 
any :reduction of ag�egirtion .limits, or cancellation thereof, at least thirty (30) days prior 
theretp. 

(h), ·The fusµ.qm.ce poU�y{ies) shall be wrtttim 'by an insuramJe company or 
com_panies with cuO'ent Be:st•s 'lnsuremce Guide Rating 0f A or better. Such insurance 
company shall be a,uthorii;e;:d to transaet busmess i'n the State of C�lifornia. 

AJ,rl'IctE XII- REPRESENTATIONS AND WARRANTIES 

SMART. SMART represents and warrants that: 
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. (a) SMART has full power and a�ority to �nter, into tliis Agreement � • 
-subject to necessary regulatory authority, to ('ar.ry--outits,oblisations herefinder.

(b) This i\,greemecnt b.as: been duly a1,1thorlztd, execute.Q and delivered �Y
SMART and is a 1�egal, valid and bindihg .obligation of SMART,. ettfQl'q��le -�gainst SMART 
ili accordance with its terms� incJl(qing with.out limi'tation the teqns of. SECTJON 15.03, 
except as such- �nfore¢ability.�y be· li:fuited by (�) badlquptcy., insoivency., reorgf,lllization :or 
QUiei: similar laws :affecting ,the e�f(,�emel).t 9f cr�dite.rs� tights generally and (b) g_ene,ral 
·principles rif equity (regarole!;;� 9f.whether such entr�bility is c0nsidered -� pre�mg in
equity Q!' at 1�)� NeJthe! the exeeutiot:t and delive,y of tbi.� A,greement by SMART. th�
CG.iisuttunation hf ·SMART of the transactions cMteµipJated. hereby, nor oo��llance · 9r
perfOillllll)ce by SMART with .any- of'the pr<,,\rjsi�� hereof d��� or will violat� any judgment,
Qni1;.r� law,. rule or regulation appl'to�Ie fQ $MART oi:-arly provisions .of the JP A Agr�em�t
or SMART's Qy-la:w� er t¢.;1,1lt m any it-;te�ch .of, or co�tltute a. �eta-ult �det, Qt ,resµlt m the
�adQrt pf any Uen, char�l security inter� or o!her encumbrance UPQ.il any assets· of
SMART (otherthart the,e.ncwJ'ibtances o,n:tbe Subjeet-Segm,ent� create,d by, this Agreement).

SECTION·t2�02 NCRA. NC.RA 1:epresents and warrants thatt 

(a) Nq&A. has full :power •and authority to �nter ·into this A.greepient �d tb
carry Qul its obli�tions hereunder. 

(I>)· This Agreement ha:;·. be,e.n, dul:)' authorized, executed and deliiered by 
NORA and is a le.g�. valid .;ind bi®itlg Qbligatfon Qf NCRA, enforceable �g�st .NORA in 
aceor�mice wtth -its tennsJ �luding with�ut limit}ltion the temis. ·of SECTION 15.03� e"Qept 
3s.· m�l.l �nfQreellbOity may be, 'U)ni� by' �a) ban,kw.p(�JI, fosoJvency, reorganization, or .other 
shmTur· laws �cting the �Qforcew.�Jlt p.f .c1;editprs> .ci@.its. generally and (b} �eneral principles 
.of �gity (t¢mudl� ofwbethef'suqh·etrfurc,c:abiljb' i� �onsidered a·pa;>CQ��. in equity ot at 
Jaw). N�ither the ex�utlon: aoo . .de1ivexy, ·Qf �� -Agreement. �Y NC.i.lA,. the-CQnsu.mmatipn-by 
NCRA of the transactiQ-PS cqgtemplated. hereby�_ npr e9tnplian�e pr perfonwma�, by NCRA 
with �Y. of the j)l'01i.1Siop� beret1f does- ·or ·wi!l violate any ju�gment. ·erder, law, tule or 
1egul4tion applieable, to NCRA 9r any pro:visions ofNCRA1s cer(iffoate. of inem;p�tion or 
by-lJaws or n;sult -in .aqy · ·breac� �' Qt-'cdn,sqfute ·f 41efault under, or re�ult- in the t.reation of any 
lie� ·eh�ge> s�urity in.�rest •or (ltber enQfutlbrane;e -upott any assets of NCRA (other than the 
e11einnbtan�es on the Subject Segments created ·bf thi� Agre�ment). 

AR;TICLE Xfil_; COOIU.lIN�TION COMMITTEE 

SMAR.T;s Gel:!eral M$�ger and NCRA''s Execlltive Director shall establi�h a 
Co!)rdi:nation ·Com:mittee cansisti�g Qt ·not more than t,wo (2-) reptesen,atives of each Party. 
NCRA m�y s.e,OOt r�prese.nlat�s :from tbe Operator. SMA�.T may sele�t representatives from 
it� c;>pet�to11, if any.- The Coord1nat.i011• .Co.mtriittee shall provide the functions s¢t fof.th for it in 
SEC'f,IQN 5.03� SECTION 6.05 '2nd :SECTION 6.0(j and shall be a forum :forthe Pat:U�s to share 
infonnafion, -discuss matte.rs s��mitted by one Party to the oth� Party for :review and/or 
�pprqval, and seek resolutiQn of any issues between the Parties with resveot to this Agreement. 
The Coordination Committee, shall me.et Iegularly (in person or telephonically) and also as 
necessary to address jssues between the Parties that require prompt resolution . 
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AN.TICLE XIV - �O'RATION

�CTl'ON 14.01 CC!l.Qtrov.ersies Subject to Arbitration. The Parties bere�y agree that
-an�ll® to pay_ mo_ne� when du� un<feJ1 �e Agt.ee_�el)t, aQ.Y failure to mairttllln in��ce as
•cl un4er lhi;:; Agreement, and �y glspu(e,:s arising und�r $E'CllON s.or Or' S!CTION

16.09 _n,�t sul;t,j®t ·to .·�bi1rati�.�-·· Otherwise� any flQd al'J. claims, ·disp� or contmver�i�
be p: SMART and :NCAA ansiti� o-qt .Qf or toncel1ltng the inrerp,:ret�ti�, -applical,ion, or
11npleJ111.entati9tt of this Agreem�b.t that- cannot be· resol�d by ·the P��s through the
Coor�iniltioti 'Co.llUJli.ttee or QY negotiati� shall be ,sllbinitted (subject to SEcrtON 14.02),to
bind.in� arbitration adn'rlhistered. b.y• 'tlie Am�rican Arbitratipn As$ociation ("'.AAA") ut1der its
Con\men;ial Af'.'bjtrarurn Rul�- If the. AAA disc�tin�s iprqmulga.tfon of the Commercl$1
Arbitration Rwes, the Parties slµll �e tb� AAA�� designate-d suc:cessor ·rwes, -and if the AA.A

t •v doe$-n◊t de�i�Cr .sucee$sor �les., the· Parli� � agree on, <>lht}r rul�. Thejudgµi,ent on the
� � )J award rend�r� by the atbittator may be �nteyed' in ariy CQurt lm�ng j�diction there<>f 

.v'\ > 1. $ECTlON 14.0! ,Contrq�ersitW Subj�ct to ��'.Baseball" Style.Arbitmtion .
. . • vi 

�,'
.(a) Any and all' claims, cli�pures or contto.�rs�es b�een stytAR r and

�CRA.regardjfig.tbe I\untber o.r·�l;Ull-Q\lts oq the portion �f th�.·Shsted track north-of Smita
Ro,sa Ridltoad Sqµare· (MP· 53':8J(9r ·c?DY im.ttfoq.· thereof) •. sball l;,e1 .de.temijned b� tlt.e. arbittator
pi�, between th� list su\>m!tte.d ·by. N:CRA aq� th� �1st .�.ubmitied- by SMART� wJtlch
Party''s :list coin.es cU>e1� the standard set· :fl)dh. in the appli�able. pai'agraph .of Exhibit 3.. The
atbitmtor-shall.notbe authQrize4 to,awatd a composit� ar.b1end ofth�iWo lists. The·judgm_eht
on th,e awlild 'JC,ndered by the arbitrator may be entered in any court lmring jurisdfotion
thereof.

(b). Any and all claii;J,u;j Qisputes. pr ,contto:ve�i�s between SMART and
NCRA reg�ing �e m:p.bunt ;NC!U, s,bai.1 pay SMART for djspatehfug services :after
coitJlne��tnent 9f.•SMARfF-l);mns, ptirsu�t: to · SE�-ION-9101 ,shall:-be- ·detetminea b;Y-"the
ar.b.itril\Ot pf�ki,ng, l?e.twe�n the aqi9Unt subnii�d by. NCRA and the arnoUJ,lt suqmitted by
SM�t w�cli Par,ty's am9�n� is most.. r�asonaple� The �b'jtra,ror ·shalt not b� author.1zed. to
11,w.� a co.mpo.site or blend ,of th� twa amounts. the j1,1dg,;nent on the -award, rend� by the
arbi(tator m:;u b.e enlet�d .in any cpuit having Jurisdiction·�ete'dfi.

-SECTION 14.03 Expedited Arbitration Sch-edule. TI1e Parties here.by agree tli,at tbe
e,cped;ited arbiu-atfon. procedures ·s(;t ifortli- in tlie- AAA Cornn;ieroi;u Arbitration Rules, O.�tiorud
Rules for Emergency M��SlJC�B tJf P,rote¢tlon� 'shall apPly to any dispute� ari�ing tinder
AltTIOLE iV�. �TICLB V1 or SEGTION 7 .07 and •accoiQ.i�gly the Party applying to the AAA
for suth �rgeney, reJlef pµrsaant to this SECTION shall not be required to set f()rth in hs
application tit� :re�ons why the Party is entitled to su,qh r.elief or 1�e re�sous why �uch relief is
1equire<;l on .. an. e:tne.tgency, basis. 

SECTION 14.04 Rending Resoiution. During .such m-bm,:atipn p:ro.ceedings� the
busin�s .and. th�,ope.ratieps te -be 1;o;p.du¢ted unqer this Agfeemept, fp the extent that they-ate. the
subject of suc4 contmve�y, s�Jl ocmtlnue to b¢ tran�acted, used and paid in the manner and.
foqn e: istitig prior to the .arisil:l_g of such coriqoversy, 1Jnless ,the arbitratot shall make a
preliminary ruling to the e.onttary. 
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SECT(ON 14.05 E.arty Expenses. fo�cept as otherwise set· forth m this SECTION, 
attomey.s' fe�s, costs and exp�n$"es inc.� by the Patties in ci;>tur�ctioo with �uch•.afhitratjQn 
shall· be apportioned qs --set forth iti :the· A.A/\ Oemmercial Arbilnltu},i R,ules, Anr, adininis�e 
fees imp�secl gy tb:e AM, inc:l�din.$ but not limit�- to the :initial filing fee�. case service tee

,.

proceed µle, and 'fitud fee, ��11 be,appQrtioned 43veruy between the Parties. 'Fhe arbftrat01; shall 
have tltep0wertq a.ward-alto.rney.s� f'.�.s and posts to either Party.if the arbittatoi; determm,s in its 
reasonable discretion thii.t the ¢sition of Ute otliet _Jlpn:y to the ar�itration was frivolous or 
other.wise 1m-abfu!e of 1he atbittation proo�s. 

ARTICLE.XV. -TERM ANDTERMJNATION 

SECTION 1�.01 'term. Thi$ Agreement shall liave a, tettn of forty (40) years and 
shah .auto�tically reneµ, for ibti.e. successive term.s of t�n (10) y4Yclm i:ach, unless eilliet Party 
gites notice .(at lmst �ix· 1[6] months· b�foI:e. e:g,piratlon-of the then cune,nt tenn) of itir iQ.tentjon tp 
-notren�w-

SE«:;l'ION 15�02 IDefault. A.Ji "Ev()nt �f Ilefalilt" by- eithet Party shall h3.Y.e.occurred 
if�y of the foilowfug shall oceut, 

(a) if ti#J.� Party· fails tq pay an �olll'.it of money_ .due uoo�r this
Agreeµi"¢pt in 'eXQeS!J of $5 ;OOQ,�d �\).eµ faliure, continues 1hiiiy (30) d�yi •r wtitt� nofice
from th� qQie,., -:Party of :Such failm�. 

(;b) if either :Rarfy, fails to meet Ifs insut�ce obl{g13-tions under this 
Agreement. 

(c) fdI' qtJlf!r .obligations .1;10t subj�t to arbiinttion, ff eith¢r P{ll'J;y fail� to
UiCet any such obligation anq suolt ·fui!!IIe copt:mues ninety (90) dti,.ys after written notice from 
_the,other J>3-rty ef �u¢�ure. 

(�) for obl�gatiOi1s su�ject lo �bit,aµon, if an arb(�tor finds that either 
:PllrtY has:faile4. tcrmeet ftllY matwial 9bil�tio�-undet. this A:greem�n�. 

SECTI0N 15�()3 Remedies Upon.- Event of Lfofau�t. .if a :{)arty c�uses an Event of 
Default to occur (the 1'D.efault�gParty"')(t}le ·otherParty may, at it�-optio,n: 

fa) proce� by a.ppropri�te.judicial proceedin�s, either at raw or in. equity, 
to en:furce per'f<i>l'lll&ne.e or o�setvwi¢e by the Defaulting Party .of the:applicable provisions of 
this Agreerpent, to enforce. the award ofan arbitrator and/et' to recover damages(tt1getbex- wuh 
attOS1eys; fees and sueh Party·� other costs) for a bre�cb thereof, or to see)( other remedies, 
which may inplude, but are-not Ihnited to; 

(i) 

(ii) 

for default up.der Section 1S.02(a), mone� damage�; 
' 

' 

fur de{ault under Section t5.02(b), injunctive relief sus_pen\'.ling 
op_ei:.ations :of'theDefaulting Party u�til sucli time as the de�ult is 
e� and appropr,i�e measures are taken to ensure that future 
defaults wUI not occur; 



• 
{iii) 

{iv) 

fur de�ult Uncler S�tion, l 5.02(c), irtjttnctive relief or munetary 
dflin�ges; 

fotf ce5$ijtioq of aU ;t,rol,lAFreight Sc;:rvice or of aH, Sl\,jARJ 
·Commutet,:Optration!,C: ·tastfu� more than 24 m�n�. w4ere the
llllttY':WhQ has ceased su� ope�tibns,cannot reasonably
d$10ii$ttllte .that suph operations wil.l l,'e�.ominen!l� within � 6 
months, ()t•.wqiustai�d or _persi,ste�lEYe.ntsufD'e�t, 
tean:m.atio.n,·of tb.is Ag-reement;· provid,el! that in the case of sUQh 
CCB�l\(!.Qn ·ofiN¢RA Freight �·emc� ot $MAR/r-Commuter 
Ope.r,atlon.s

l 
tht-24 month �Ho<J shall 'be, (Qlled for� maxb'num of 

1? mijntbs:.-ffitb.e'par:ty t,hal has c�ase<j. such ope�tions 1$. prevented 
fto� 1�.;stffi.g s.ueh operations by the -exist�nce of an,inJwiction. 
In t� eir.�nt-'Qf.tenninatiprt.i tbe:non-Defaulthig. Party. sh�J �ontinue 
to <iV.�.rat� Qhd�r � -�emcnt tights_ subst�Ut •as. ·coIJ,l�pl�ted
by ��s-A�ntent.as,.iftt' wer�in e�ect ,a� the·De.fau,Jting l>arty 
sbalf,h�\ie w tight to oper4lte bµtshall ,main:tiun i�s, statutofy and 
��rn�Jttr(gh�- -iq�thihg in ·tbis, Agt�tnen\.�haUhe 00.:nstived as a 
fo�iture of.ttfe:prop.eey t�ement dghts �!'d oy ei� pany"'
�ch-� ��tbed ih the R��)Ws. lii;tbf} even'.t Uw Pefaulfil:ig 
�Y i�'.N� NCRA shall '.,all actiOQs neces_sai,, arut 
e�djent befQre-tlie StB to secure a�andomnent,and/bl'.' 
diste�tinlUJO��-of$ervi�e authodty• o:i;i behalfofNCRA and the 
'O · ril+"'t. 'P., \U 

. (bJ ewe·�. �¢mfi�.by �11,g any such pa,,inent or performing any such 
obl�tatlont as· ijppllca;ble� �t 'the, Defa1il(Qig Patty's -sole expense:; withou.t waiving or releasipg 
the D'efaulti� Plllty ftam any 0.l>ligsl{mi., 

(c) The foi;�go'ing· d�ts � tettt(:Qies pre � shall be de�d to be
cump}ative.a:ttd the ex:�rcise_of'� oftheln,:shall not be ·deemed to be an �ectio.n et64tliin,g th�
exercise,.at anydime ofa different or inconsistent remedy.. 

(d) Any· waiver by eithet P�y· of any Event or Default und�r this
Agreement or ·any dtilay· af' eith�r P� in enfor,cmg ao_y remedy set fo_rth herein shall gqt 
comtitut� a waiv¢r of the r.i.gnt �Q p�rsue any remedy· at a latet date or tenninafe this 
Agree�enJ for any· s,ubs�uent Ev.ent Cir D�fau.lt. nor shall any such waiver in any way affect 
either-Patty's right to enforce the Agreement.. -

'(e) 'The Ope�tormay, in its sole di$cyetion, petfotm any of the obligations 
imposed upon. NCRA herewider and cure any default on · behalf of NCRA and $1.iCh 
performance or cure shall have the sam� effect as.if it had be�11 performed or cur�d by NCRA; 
b()Weveror ·nothing in .this subsection shall reduce or relieve NCRA of.any rights or obligations 
tJJider this Agreement. 
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ARTICLE XVI- MISCELLANEOp-S TERMS 

SECTION 1,.01 Reports,,�ecordsand Inspections. 

(a) FRA .and, OR-UC Ri:ports·, Tbe Paey re_�po11$ibJe for: maintenance on a
partic\tl.at se��ent of Tra�k s� pro�de a-c9py of all reports (including) all notic-es or 
citaijons allegwg defi�ienc;i�s -fr9m F� tJack -standards of track inspeo�ons by FlU .011

Califomi�-Publi¢ Utilities Gorrui'iis�ipn ·ms�ctors ·on such �gmen,t to the other Party prpiimtly 
upon reoeiptofin1�h,rep9rts; b9t hi Qo case mote 1han ten (l'O) business days ,fter i;e�ipt. 

(b) Records. E�ch Party shall maintain: full and complete records of all
mainte�ance, rehabilifafioo, tit� .�JQ,etµiOn or reJ]loyal p¢"(mned on the Subject. Segm'enls 
and $hall �ep � track pro:tllb.$ ;ma. tt�ck charts up t� d�te so as- -t9 show all _program 
maint�e and rehabilitatio.i'i p�rfo.rmed on the Track, Copies .of. updated r�Qrds and track 
charts. on. the Subl,e¢t Segments $�IL be· provi4ed by ea�Jt Party to the other Party �mptly 
upon Jequest. ' 

(e) mst;,ectlons. :Ell� P� sh!ill �a:Ve the right. at any time� up.on
re��le:JlO.�Ce ( ex:ceP.i !Qr �m�rger,,cie�, -where jJ.p notice is :�uir�dJ tp insp�ct t,h� llack
�e11,,11taintai'nerl by· the other P�:foi tonfdimity wit,b the,standards of mainfe.�anc� Cb�ned 
in this •e�t and to verlfy compli�cir with thi� Agreement; pnwlde<l �t ·such 
�p�cti.Qns sbO' not �$$0,Paltly mtcrl'ete with the- pther Party.,s opemtions; that all persons
coilducf;iti& ·s,udh mspeetions .. ·s.lip]� �teeute . appropriate' teltas.�s- !lnil indeQ:lb.ity 
at;lmowl�gementr;; and '1:ha.t tM·ol!hey•.P�-may ,a�cqmpany the m:spe�g Party �'ring ,�µch 
msp�_otions. Bach Patty sl'lW.l �oe· te>fitied ,by th� 0,t;®r ¢', and have the Jight,.•to :aitenil.. any 
FRA tir,OfUC.,in!IJle�on.ofany':1,"t3�k.-QD tin, .Si.JbjeetSegments 

(a) liis.gecllon .tlf.Rteoras., Eacb Party·� have the right �t a�ytitp�upoµ-
fellSfi.nable notic¢ to insp�cl, �-ot;b�Ws;·b!l)Oks, reo�rds, Gl''·anY·ttJ.heHep,0$-Qt--suppor6'1g� 
do�®t$ or m�t�riai� n�ssatf to. ,,d�te.Pllin� compliance with. .3.QY provi.siQJis, ,of this 
,i\greefne'ilt. \J:he ijlspecllJlg Pittty- will .coi14µcti�pecti0Jl!?-dl.U'ing .nonnil bu�iness holll's· atid 
the o� Party sh&Jl make :its �.cfli:ties .availat>le to the inspe¢tirtt RattY,'� ir;isp�ctors. to pe�.it 
SlJQh 1!!$peed:Pn without u.ndu� irt¢tfetence with � otp.er P"arty's ope(ations. Any dJ'rect 
expense-arisinJ from mi\kmg th� ip_spectiou sAA11· 1;,e borne by tne inspecting Party . 

. SECTION 16.0a Billing:: and.Payment, Invoke sabmilted 1Q ·the P&rlies und�r this 
Agree1-g.e.nt ("In.v,9ices•:�)- nn:(�t l,}e, itemized• with ,a· detai'l� ,description of •tl!e eharges, Invoices 
shall be .�aid witrnn thirty (30) days,. after f'¢c¢,pt tlu�reof by the _.Payor. If a Party disputes .. any 
items � an. lnvQi<;� thQ!t party w.�y ·not (J.educl, the disputed item from the , payment. b_ut shall 
notify the payee of the dispJ,J�d iw;m and.tae F�es sfuill use best efforts to resolve. the, (!isputed 
items withln thirty (�O) days -�ft�r rec�ipt ◊f the disput�d payment. No Invoice Shall be
sub.mjtted 1atei: ·ttran ene hundred twenty. (120) .da.ys. �er the last day of the calendar month in 
which the. e,c;p�J1$e. or ·cost covereq. thete�y i·s 1ncurre,d·. 

SECTlON 16,03 Employee.Ma��- The Parties agree that the employees of each 
Party are not th.e emplcyyees of the othe't' Party. Each Party assumes exclusive responsibility for 
compliance with all employment laws and regulations. applicable to its operations, as well as the 

-22-



• 

• 

terms of any oollective bargaining agreements· to which each Party may, from time to time, be a 
party. During the tenn of and follow!ng tclJllin�tion of this Agreement, each Party shall bear any 
aqd all costs of protection of its· curten..t or .fi.iture employees, ar.lsing from any labor protectlv.e 
conditions imposed on �uch Party hy the STR or any other rsegulatory a.gency Ol' stttute as a 
result of such Party'$ uSQ; Ol)C.f�Mn or maintenance of the Subject Segments and any r:el"ted 
agreements or ammg<;ments. including collective bargaining agreements, '.or �jsing as a result of 
the. tennmation of this Agreetl\�nt. No�g containep herein is intended to be for the benefit of 
.any such employ� nor sho1:1Id any employee be (!onsidered a third party·l;,eneficiary here1,111der. 

SECflON 16.04 Offers of Financial Assistance. If either NCRA or the Operator 
elect to abandon/discontinue toinm.on camel' operations-on all or any pl)ltion of the ijealdsburg 
Segment or the_ Lo,nbard S�gment and SWR'f or a parcy designated by SMART files ah offer 
offi,nancial a�istance qod�t 49 U.S,Q. § 109P4, NCAA shafl: �ree to �egotiate with. SMART or 
SMAR T's desi�ee regard.less ofwhethe.r another party files sucb an offer. 

SEOOON 16.0S· Compliance. 'With, Laws. During the terttt of the Agreement, each 
Party shall com.Jllr with all App1icable I,.aws on. the Subject Segments,, including· but not limited 
to th0$e controblng air.. water. noise. haz.ardous waste; solid waste, and offier pQllmion, or 
relating to the m�e, geee..ration, .. sforage, mmspbrt, .releas�, or-di,sposal ·ofHazatdous Materlals. 

'SECTION Ui.06 Entire. A:gteement; Effect of Prior Agreements_ It is t® ·  intention 
of the Parties that. this Agreement shall' govern use of their respective rights under their 
respective casements. This Agtcemcnt contains ,the entire agreement between 1he Parties, and 
-supersedes all other priQr oral· Qr written• agreemen�. commitments, or understanding with
respect to 1he matters provid'ed berein as of the .li'xecution Date, including but not limited to the
Operating Agreei;nent 1996, the· Cooperative Agreem�t and the Principles Agreement (For the
avoidan�,Qf d0ijbt, the Parties inrenq by.the ,vrior sentence to tetminate, annul, �place and make
void all of the tetms of all prior ayeements including an:y tenns that purport to survive
temtjbation;) 'l'he· Parties ·hereby waive all daitns -of-anyid'nd:-or-charactt:r Jlltsing-outof-otunder
er d.uri_ng .the pendency of any .of the prior a&reem�nts, including without lim.ltation, cla�
which but for this sentence would�urvive 1.111der California Code Section 1542_ THE PARTIES
INTRID· THJS. WAIVER TO cc\VER, ;\NY CLAIMS THEY DO NOT KNOW OF AOAINST
EAC:H OTHER. For the avoid�ce of dQUbt

1 
as of the execntion of this Agreement. the Parties

have no claims against each other. Nobvithstanding the foregoing, at the time of executin� t�
�greement_. 'the parties have not yet resolved and finalized the reeon:veyarice of a dl!led of trust, t.o
NCllA, encUJ,llb.eting certain property 'tocated iri Mendocino-County commonly referred to as the
Ukiat) Depot Property, A prorni�ozy note executed by NCRA in favor of SMART' s
predecesso1.1, NPWRA, has been.clltloeil�d by SMART, but the reconveyance of the deed of trust

has not occurred. Accordingly; this section is not intended to release any obligations SMART
may f:laye in i:eg� to effeotllating the reconveyance of the deed of trust. No modification of this
A�em�nt sh.a11 be binding upau the Party affected unless set forth in writing and duly executed
by th� �arty to be charged; provided that nothing in this agreement shall affect the rights and
obligations of"the Parties tinder t�e 0f1erating Agreement 1996 with res_pect to matters arising
priot to the Eff�cti.ve Date of this Agreement.
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SECTION 16.07 Notices� AU notices, demands, requests, or oQier c1>mmunications 
which may be or are ,.requiJed tQ be given, sewed or seJ}t by either !,>arty to the other pursuant to 
thi"s Agreement shall be lii writin,g and �hall be deemed to hav.e been properly given or sent 

(a). If mt�nded for SMART, �y mailing by registe�d or �rtified mail, 
return rectipt ·requested� wi,th, po�tage prepaid, or by, national overnight deli\tecy service, 
;prepaid, addressed to -SM.A.RT at:· 

SMART District .Office
750 l!.indaro Street, $uite 200 
Satt:Ra:fael, CA 949Ql 
Attention: {Jeneral·Manager 

with � copy t�: 

Office of SortoIJUl C_ounty Collll.sel 
575 Adinfui.stratipn Drive 
Rao¢105 
Santa RQsa, GA 954()3 
Attentfon:: :County Caunset 

(b) If int,ndedfor .NCRA, by mailing by r�gi.s�red or certified mail, return 
receipt requested, with postage prepaid, or by national overnight delivery sew.ice, prepaid, 
addres.sed 1o NCRA at: 

Np;rth Coast Rail Al,\thority 
4 f9 Tmmage .R�ad, Suite M
Ukiahi CA 95482 
Attention; .:eteoutrve I>.ire.ctor 

with i c9py- to: 

Chtlstoj?,het J. Neary, 'Esq. 
1 lO S. MEdn Str,eet, Suite C 
·Wiilits, Californfa 95490

Andto: 

ll\e Northwestern Paeific Railroad Conipany 
250 Calnbridge Avenue, Suite '104 
Palo Alto, CA 94.306--1554 

Bach J1Qti®.I demand, request or commgnicatio.n which shall be �ailed by regjstered or certified 
mail to ·either Party in� m�er afore�fUd $bali be .deemed sqfficiently given; smed or-sent for 
all :purposes- at the tim� su�b no:tfo�t d.�tnand, reques4 or commttnication shall be) either received 
by the address.ee or refused by th� �ddtes:i;ee upon present:ation. Either Party may ch�ge the 
name of the recipient of any notice, or ms or her address, at any time by complying with the 
foregolnt procedure . 
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$ECTION 16.418 Successors, and Assigns. Tbii; Agree.mellt shall � binding upon 
and inure, to tM·1benefit of SMAR! _and NOllA, and �h.all be qincling l,lpon the succesSQm and 
assigns of SMART and NCAA. subject to the limitations her¢imifter s .et fo1lth. NCAA �y not 
assign its rights undec this· Agreement or any foterest therein, attempt to have any other person 
assume its 8bligat:ions under this Agreement, or pennit the Ope,tator tb assign its lecJSe of 
�CRA's ownership or Qperati.ng easement on the Subjeet Segments. without the p1ior �tten 
consent of SMilT; which consent:may not be up.reasonably wltbheld -o,r. delayed: SMART �Y 
not .assign it$ ·d'gnts -under tbi, Apeement or any interest the.re� attempt to have. �y 1>ther 
person assume its pJ;Jigations un(ki· tids A�r1;:ement, or p��t a.iv oj.,erat()r to assign -its rights of 
the· Su'.bj�t Segments without the prior wtiltten consent of NORA, whith consent may not be 
unreil&onably Withheld er �a.yed.. NCR.A may not change �e- Operator or changetengage .a 
contract ope�tor of NCRA Vass-enger Excurs_iot;1 Service wi�out the pride written consent of 
S�T. wh'ich conse·nt sha11 no�· be -unreascmal;,iy wi�eld� conditioned or d�lay�. $MART' 
�ay •at chan�tengage .a �ntract op�rator Q.f SMA:llT Ancj)Jaey Passengec· .S-erviee wittiout the 
pri�r written �Qa�nt of NC.RA, w'htbh oonsent -sh�U not be- unre�.ruthly witlili�ld. conditioned' 
·or delayed. Prior t◊- fl p,r<>pO,sed change J'n the ·Qp��or, NORA_ sh�U secure an:y �®sary
approvals fi'Qm the ST.8· and such• other-�wtlatery approvals as may be then required.

SECTION, 16:09 :Seve_rabtlitJ. Jf ruJfillm¢nt of any provision �reof or 311.y 
transac.tibn�Jatecl �rete• shall: involve tr�c_-endiug the th.nit of vllliwty preseril?,ed by l'1W, then 
the 9hngatl91,1 to, :be .tulfiiled shall, be· reduced 1-0 ·the:lim:it of such validit�· �d if any cla�e or 
pro�sion he�in conf�itted o�tes •9t wQ-uid .pr_os_pectively -O�rate tp -inv��idate �. Agre�m�nt 
in whole or _in-part, then suob clause or p�ovision only sb.aJI be held ineffective, as th�ugh. not 
herein <.1ontained, and the remainder of this Agreement shall -remain operJltive ancl j.n Ml force 
and �ffect. 

. -

S�CTlQN 16.10 Headings-: .futerpi"etati.bn. The section and subsection beading� in 
this Agre�e�t .are fer converoence �;1-and shall bot be .used, in its inre,:pre�tioo or considered 
part ofihis A..Ere�J11�t: Witlne$pettto interpretation of� A,gtee.menhmd resolumm lif ·at)y 
amhigufties� neithe.t Party shall' be deern,ed to ·be the drafter -0f the Agreement 

SECTION 16.U Waiver: No wah1et ,of any. pri:,vision of this Agteem:ent shall be 
dee(lledJ ()t sball ·constitute,, a waivej of any other _provisionsl wbetfi� ot not similar, nor shall 
al\Y wai�r -cQtlStitute a -continuing waiver. No waiver shall be. binding uillegs executed in 
writing �Y tn.e Par� making· the.-walver.

SECTION 16._12 Co_unte,n,arts. This Agl'eemen.t may be executed in counterparts 
both of whieh� when executed .and: delivered, shall be deemed to be an orlgip.al and both 
counterparts ti.ik�n togetlier shall Qons:titute .but one and• the same ii,:stn,unent. 

SE()TION 16.13 Gove.ming Law. This Agreement shall be construed and 
interpreted in accordance with the laws, of the State of California. 

SECTION 16.14 Agreement Runs· With Land:· Recordation. This Agreement shall 
run with the land., except that any parcel transferred by a Patty to an unaffiliated person ·Or entity 
for ptitposes other than rail operation� or tt� use that does not contain any facilities used in 
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conne.otion with the rail operations of the other Pa,rty, shall be deemed remov�d from the 
propeify � applicable. Thi� Agreement may b� tetol'decj. _ 

SECTlQN 16.1.S Not for. the .Benefit or Others. 'Flus Agreement and. each .aad every 
pro�si:on herein is for the excfus'iv.e: Qehent Qf � Partie.s heretQ ·and nl)t fot· the b�04.6t of any 
third party. ;Notliing herein shall be �ons�ed to. create or incre�e any ti�Qt fo .any third pait.y-to 
�c.over by way, of damages or othdnVi$e against-either ·of the Parties h�reto. Now.lithstancijng.'Uu� 
fact. that ft has certain tlirect ohligaiipns. under-·th.is Agre¢Qlenl, NWPCo. JS not� party to tlii$ 
Agr�lUCD.t 4Dd this 'Agreement shall not lirH::onstrued/to cteate or increase-.any righl jn NWPCo 
fa reco:ver by ·way of daQlages .or otherwise 11gamsteifuer qf th� Parties· heret.9. 

SECTION t�Jl& :Survival. Tbe. Pi:ttlies, agree that the;.r respective rig}rt:s, duties and 
obli.gati.ons urideiany provision wfile.h by its, term•s .imp(ises.m obirgatiop on eitheli Party that is 
-contjhuing in na,ture sltali su,rvive the �on, p,rt�ation of'ilii's Agreement.

SECnON l6r17 Force. Majew:e. Neither Party sh.µI be Iiabl�. W the e1ber. in
dam�g¢s1nor shall a default be· d¢�d to have•,occurr¢d� ·and! �� -Patty :;l)ali be �te'Q$ed fh>m
.petfQrmanc� of any Qt its ol,ligaijo]'JS beireunder, ��c;ept. qb!ig�tidµs mwlv.mg th� payment.
nere1,111der of money- to the othe�· l'art.r or to � umd Pa,t}\ <\utint thJ, time wlt�P sucii no�
penobnan.ce is· occ�ioned oy 1.uei earthq�e, t'lbe� •. e�{�on; wreck, �u2dty, �" riQt,
in�urredj.dn, ,e1v:t1 distQtbance� act -�f puQUe enemy, embarg9,, w�:. act of God; ptovi�d, that if
either i>� suffer� ;�• �ork StQ��9ig� due ,to �- 1abrr �p_ut� ,sµc)l Party -s�l mak;e �uch
reasogable effbrU'I � � its ope.ra;ti.ons so as to mimmize dls,ruptions .

SJ!lC:ric)ri l6.l8 Partieiipation In Proceedings. ·If either: Party asks the 9ther I,>ar(:y in
wdting to particJpate 111 regulatory proceedings 9rpu.blic liear�gs ofao.y kind cenbeming tht,: first Pmty;
the first Party .sli�ll reimburse- the other Party for the reaS@JJ:8ble- eXF)en�es incurred {iriol.udi�g, withPiJt
ljmita.ti� attotqe!:s" fee$,) as. ·a r�ult _of suoJJ. particip.Qtion.1 :A,'1sent suth a writt� t1l(ltl� t, n�ilher Party 

· ~sm1U ·1utv�atf6bhgtlf;1011tr-partic.ip1tte ·m··any sue.ti regule:tory ·proee�urgn'tl)llb]ic7il:lU'ltrgs: - -- -

·Thi' Wj.�S wa;EREOF� the Parties have eaused this Agreement to he ex:�ute!). in duplicate M
of the day and yelJC :first.J:iereln writt¢n, 

By:,_ ______ _ 

Title:. ________ _ 

Appraved ·as to fQnn: 

A--i-, T �
C 

NORTH COASTMILROAD 
AUT'llOlUTY 
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EXHIBIT 1- CERTAIN DEFJNITJONS & C'QOSS!"REFERENCES TO l'ERMS
DEFINED IN THE AQIU!�MENT 

•·A�eern.ent" slwl mean thi$ Operaln)g•& Coordination Agreement.

"Applicable �W$1
' shall mean all ;fe�for�, .state;_; and local laws, .rul�s, regulationss

dire.otives� or4ers' and judgments appli'cablt"? tQ the- Sl;ibjecJ' Segments, regardless of scope. 

''�ges �ml/or Addit.ions'\��l mean any materlal im.P,rovetnents· (wcludihg Pathways) 
to th� Subje,ct ·Segnwnts construQt-ed afltrt 1he E-xecµtion Date (inch.1df)lg but not limited to 
material adl:iifipns, bett�e.nts aad �p1tal prQje�,t$, for railroa'd bmnway grade crossing . 
separations, IJl:liet zone$� CTC $ig�tal System,s), tmd any ,con��tion, reco.Qs.truc,tion, alteration 
and m.odifieation tb.eret9� and any retiteIJJ.ents (berettQm, but excluding ordinary mainte� 
andrepait. 

t'Cb.�geov�r Pate"· sh� na:'9e. tb,e; meart.ipg ;$�t forth �SEcnoN 4;04. 

'·'Coopera:iive Agni-eroent" shaU m� tbe Ag,:eement dated Api:11 30, 1996 by and 
between:NWPRA and NCR.A:.

"CfUC11 sllall me1UJ Califo�nht '.Pitblic Ntilfry Cmn,mi�iott o� $1Y success0.r-agency; 

0QTC Si&nal Syswms,, shall roea.n an7t· $ign,a:{ 8Y$Jem.s with a bi .. direotjonal �1Qqk signal 
system uµ'der whlclt 1ta'.iii movemebts -ate-autboti�d by block signal indioatiqns with the absolute 
sigpal� and _p�wer switches C'Oiltrolted by tlie cpsfe.tcher from a remot� console •(including thf1 
wayslde b�clt �rgnafo� pQwer oper�ed smtdr �hmes,. efec�onlc coded track eircwls, rel�ys, 
� undergrQ'Qh4 cable), imduding sucn Scystems with pQsitiv.e train control. 

t�Qj;s�ij��lP,t §� -��y� ,th.e:me�in,�,��!fortli1r!_4� C,f.R. § 11JJ�.

''Evept ofDe.�1llt" shall have the. meaning.�t furth in SECTION 15.02, 

��xecution, Date'�' shall mean the· date of execution Qf thi-s Agreement;, as set fotlh -on the 
firijt page here.o(; 

oiFinal .Plansl' s�ll me-an design plans fqr all Changetr and/or Additions at the one 
hundred percent (LOO%) completion s�e. covering aJl signals and signaling _  systems. 

''FllA" shall mean the Federal Ra.ilroa,d A.dmin:istratio•n of the United States Department 
of Transportation or any successor agency. 

•�Hazar.dou;s Materials"· shall.mean:

(i) Arty substances. defined; regulated or listed (directly or by refer.ence) as
''hazardous - �ubstances," uh�ous mate�st "hazardous -wastes," "toxic
waste," ''pollutant';. or �toxic sub.Stances1

' or similarly identified as hazardous ro
hum� health l)r the, environment, in or pursuant to:
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(A) the Comprehensive EJ1vµonmenta1 Response, Compensation and
Liability Ac.t of 1980, 42: U.S.C, §9601 et seih

(B) the Hazardous Materials Transportillion Act, 49 U :S.C. § 1802; et seq.; 

. (C) th� ResQutpe CQnservation and 'Recovery Act, 42 lJ.RC. §6901 et 
·seq.;

(}}) the Clean Water .A� 33. U.S.C. §12Sl et seq.;

(:E) .Califomi�fieal�. and Safety CQde §.§25115.-25117, 25249;5, 25249.87

l528J, ·and'.25316;

(F) the Clean Air Act. 42 u�s.:c. §1.901 ct !leq.; �d

(OJ Califomia Water Cqde §1305'0; .

(:ii) ,any mn�ndinents tg suim •eni.uneratea statl)�s o;r �m.;. and 

(iii) any. other hazard,µ1,Js Qf tQxie s.ubs.bl.m,-e, illlit�ril\i, cherni�al, waste at
pollutant ide.ntilied � h�otis 'bl' toxi.c or ,reg\jJated as of ·lhe Closing :Pate
tlild� any other apptfoab� federal, state or Joqal envir9nmental laws, mcluding

1

without limitatio,n; fci.anle asbestQS, pblyblilorlnated oiphenyJs, petroleum (or any
frao.titm. thereof), natutal gas ·it,nthynthetic fuel products and byproducts:

JTu�ds'bur� �e�t:9t>1 shan mean tl!ati p!:li:ti'pn 6.f the Northwestern Pacific Railroad 
lUght:-ot: Way .as particl.ilarly· qefi.ned in ·tJie JPA · Agre.emen.t, generally-ex;tend,ing fro.m NWl> MP 
68.22 near Healdsburg, CA to. NWP· MP 2ti96 D�?J' Nov.ato, CA, a distance of approximately 
41.2 miles} and.between MP'26,96 in �o.vato mtd'MP 2.5;57 at Ignacio, together with allTtack 
'located. Theree,>tt.; except f6t fudusttial Track or stati�, traKJF and oth�r facilmes·oo�t;rutfeci 
·exclustvelY, foo .SM.ART ·Commuter Operatlqos.

•'IQ4ustrinl Trotk'' �I have'the meaning set forth in SECTION 2.02. 

ulnitial D�ign,Plan�'; shall tnean,·ali Ch,Qnges an&'or Additions to be consll'uct:ci::J on the 
Shared Track (oirany porti,on·therew>t) p.rfor to tlie initiation ofSMART Comrnut� TTain Servi.cc. 

'�Invoices" sh.all have the n;t�g $et torth in SECTION l:6;02. 

"JPA Agreement" shall tQ,�an the Agreement: dated May 24, 199:5 by and b�tween the 
Golden Gate Bridge, Highway and ·Transpcutatlon Dis.tri¢t, the County ofMarin, and NCRA. 

··�LQmbard S�gment" shall mea,n 11hat. purtjon·of lhe Northweswm Paqilio Railroad Right
of-Way as partitulru-lr defuted in the !PA Agreement, generally extending from NWP MP 25.6 
near fgpaoiq, CA to Brazos.Junmon Station in Napa Col:lnty, CA, at the fortner South<,m Pacific 
Ttansportation Company MP 63.4, a aistanee of approximately 25.3 miles, together with all 
Track lopat� thereon, except :for Indostrial Ttaek or stations; track and other facilities 
constructed exclusively for SMART Cemm�ter Operations . 
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"Loss" or "LO&litm" shall mean orders, direqtives, judgments,_ call$e� of action, .penalties, 
fees, �laims, c9sts, liabilities-, da�ages, and' expenses {including without limitation court costs 
and atto�_ys-' fees and aU costs of investigating, rern�diating, or responding to the existence Qf a 
daim) of' whatsoever nature OJi-SQUtt'le-. 

'�tepaI Modifieati.ons" shlul ��ll a change Qtder is�ed by the C,;,nstru¢ting Pany to 
the- apptQyed Fin'al Plans that, in the-CotJstructi,ng PEUty':s reasonable judgment, is mateiial to the 
overall design and construction of·fhe, Chan_ges and/or Additions. 

''NCRA" sh1,dl me� the North Coastll-aihoa� Authority. 

"NCRA Freight Seivice" $ball mean the. -freight" servfoe eo�ducted pursuant tt> NCRA;•s 
perpetual md ex�l�v� easement over th� Realdsbw;g and Lombard Segments and' 'tqe freight 
�er:vi\1"e co�d�-on the ·w11lhfSegm.�t. 

''NORA Pas�t;ngcr ExcursiQn Service" shall have-the me.an.mg set forth m SECTlON 2�01 

''N·WPRA"· $ha.II mean the North.\1{e$1tm PacificfR.ailroad A:uthority. 

"NWPCo''' s�ll mean N()tthweiem Paeifi'c. Railroad Company), a California 
c{)IpO�ti:on. 

"Ope��£ Agreement 1996" •shall mean the Agte,em�n� dated August 19, 199� by and 
betwe�NWPRA and NCRA. 

HOperator" stiaJ], have :th� lil¢�g .. set forth• in ARTICLE' m.

"P¥ty" or •�es" � meari.SMART aQd NCRA or one of them. 

· · .. PqtliWay.(�Y, shall mean ancillary bicycle arid peaestti� pathways· on TheSllir�d TI-a.di.

"Principles Agreement" shall mean the Agre�ment dated April 3Q,. 1996 by an<J between
NWPRA atid(:NCRA. 

"Share� 't�ck;,. shall 111ean end ll}CltJde tne Heal�burg Segment and that portion of the 
Willits Segroe»t ,front ReaJdsbw:g. to Cfoverdale �;MP 85 .35)� ap.d as modified as provided m 
SECTION 1.01. 

1'SMART>• shall mean th,e Sonoma-Mann Ar.ea Rail Tr.ansit Dfatriot 

''SMART ..i\ncillacy Passenger Serviee,, shall xru,.an mW SMART pas$enget service (e.g., 
intercity or excursion passenger sewJce) other than SMART Commuter Operations. 

"SMART Commu('er Operations'' shall mean regularly scheduled passenger service, 

"SfB'! S:ball mean the Surface Transportation Board of the United States Department of 
Transportation or.any successor agency . 

• iii -



-

• 

•• 

usubj¢� SegmeoW' shall mean the Lombard Segmenti the HealdsQurg S�gment lUld the 
Willits Segment, c91lective�y, and sfuill not i,nclude Industrial Track. 

\'T.mck,, shaJl mean and include all rail and fastenings� switches and frogs complete, ties, 
ballast �g sim,ats and all appurtenan¢�s ·thereta. including without limitation bumpers, roadbed, 
embankment, bridies� trestles,. tunnels, cfily�rt�r and any othrur• s:tructures Qr 1hings itece� for 
support Qr -�QnsfJue�on tb�reof;. and,_ if any portion thereof is located in a thocoug}itare, 
pavement,. any er®sing planks and other �ila,r materials 6r facilities use.d in lieu of pavement 
or other street surfa.c�g rnatetj.al at vel\icufar cro��ings-of tracks, culverts� daiinage.fl!cilitiesj and 
crossing waniit\g dev.iec$. 

"Wlllit&• Se���tH §hall mean 'tha� •portion of the Northwestern P11�i!ic �lroad Right..of
Way as particu��ly de�eli i� th,e, ,WA,. weetnent, geoetally extending from NWP MP 141.S 
near Outlet statlon to NWP � 68·.-22 near Heallh!b\lJ'g1 CA" a disumce of�pprpximately 743 
milts� log!'fhet wt.th all l'rack,located ther�n, except for Industrial Track or track and facilities 
construct� exclusively for SMART' Commuttr Operations • 
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EXHmIT 2 -PASS.ENGER WINDOWS E:XAMFLE 

Station1{Mil�po5*) ,AM. :e.M:·. 
Clqvetdale (�4.1)- '6:tS :.- 7:43*' 11:34-, 19"021' 
Healdsl;mtg .((j310) 
. Heaidsfutrg'f 8.0) -· Si40_;,l:S9 16:24 -19�58 
6uem�v.llle., 1 Qad iss.41 

'Sarita RQSa, �'.tlJ- 4:42-10:00 lS.:12 �. 20:35 
?t�al�a f3'8.5l 
Peta,lµnis.J :38.$)- S�l6-9d:l lS:46--20:01 
lgnicloNotih (Z5.8) vs 
(25;$7)'? 

AssUD;les l>ro,.forma-passenger timetable of 6-:30.-lQ; and ten-minute �learance tune by, freight 
trains in advanoerdf soh¢t1ule.ii passenger rn�vements. 

•rn th� Cl1,3:verdale-H�Ia�burg ses,Plent, :freight trains may have ac-cess ,to tb.e mainline· dnpng
tbe mom.in& p�eng¢r window after passage ,of the sol}thbotmd 7;25 A:M train from C.lov.erdale
(#t, l".4), Ill!� ·during the -afternoon Jla9�ehger window after pa$�e of the northbound l8.44 PM
tt�ln (# 12.4, .ftQ_m He!lldsburg1

Doting passen,g�,•Qr:ily windQ:w.s, ·where gapJ of mote. than ten minutes may exist between 
succc�r ive passag� of p�s�ag�r trams, and where feasible operationally; short freight 
m<lVenfertts may be. permitted· on oc a�ro� the mainline at the disci'etit'lil at' the SMART 
dispatcht;r. 

During- the·· midday, at 1tight, and o� wee�11ds and· bQudars,, ml passenger-only--wimto� me
consi�d nece_saary under �e current operatin� concept. Passenger and :freigh� trains wtll be
c;lispatc;bed by $:MART with the objective of .minimizing or eHminating delays to either
passen�er,9t ·u�i'ght ,frafus; 
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• 
EXllIBlT 3 -SIDING/SPUR CONNECTJON PROVISIONS 

For: the portion (Jf thc, ,Shared Track between the. l.gnacio Wye (MP 25.57) and Santa RQsa, 
Railroad' �qu�e .� 53.&) (or $ity p.oroon thereof): 

1. SMART sru,m p�y � Incremental Cost (a$ 4e:tined below) of a tum-out at the following
loizatjons (MPs.� appro�e):

• Bllrd�il So-uth (MP 305)

• B\lrdell North (MP 3 l:7)

• Park South (MP 39.2)

• PatlcNottn(MP 39/7,)

2. In admtii;m, SMAJ\T sJiall p�y the Inct�tal Cost (as qefin�d b�low) or a tum-ol.ll
wh,e,re 1'-JORA t� ieasQn�lf d�tnP11strateo on-0r befc,re January 31. 2014, the·.pr�sence of
a bona flde fteigp.t tail oustomei: that reqmfes service from a location requiring such a
tatn-out(i.e., semee .from the line·wlie.re the :tlirn-out would 'be installed)�

3. The fQregbin•g obligation is.s�eet to an absolute maximum of 12 ttrna:outS,

4. ''lnoreinental CQst'; it\eans. any cQst that wo1:1ld not be required if there were no SMART
Cotnmµte.r. Operatio.ns;

S. Part1es othet·than SMART sfutllpay (i) tµ,e. differenee. 1between,fnll cost and Tncremen:tal
Cost on aU .tie-ins where :$MART is •resp()pslblt fQr Incremental Cost (as de:seribM
abdv� �d ��): � full cos! _(4tcl u�lng (or tlie_ more expensive; tum-out 'and fQr __ sigg_f!!
system ti��in) Qf any additional. tw:n�outs regardf�ss of wheth� such. cost includes
eJe�n�lhatwolild notb"erequittd iftb.,re wete op SMART Commuter Operations.

6. To tlt.e extent NCRA� s. l,X'Jmmenc¢rnent of NCRA F_reighi. Semce is delaye4 solely as a
resuit of� i:tiJunetion,. the date set ;ferQl above (.T�nuQty 3:1, 2014) shaj.l be. extended;
pro.vkled that the extension is subject to an absolute maximum of one yeat:.

FQr the portion ofthe Shar¢d Track north of Santa Rosa Raiitoad Square (MP 53.8)(or any 
portion thereof)t 

7. SMART shall pay the Irt�re.mental Cost (as defined above) of i tum-out where NCRA
Ms a bQna fide ft�ght tail ewitQiller 1,e�iving• service by such tum-out on the ·date that
SMART issues. for �ev;, thirty percent (30%) planf! pursua�1 f9 SEC110N 6,02,, Any
di�pute. aborit the number ()f $Ueh tum-outs shall be. submitted to. "baseball-styleu

�bitrati0ll putsuant to SBCtION 14J)2(a},

8. Partles other than SMART shall pay the fu.ll c�st (including for the more• expensive tµm ..
outand for signal system tle-.in) of any ffdditiona1 tum-outs, including for any freight tail
customers identified after SMART issues for review thirty percent (30%) plans pUISuant
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to SECTION 6.Q2 and ·regardless of whether sri.ch c�st :includes elements that would n,ot 
be required if there were no SMART Commuter Operations, 
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EXHIBrt 4-LIST' OF·CERTAIN NCRA GRANT AGREEMENTS 

[NCRA List provided 6/2/ll; 'SMART needs to review agreements] 
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EXHIBIT S- CERTAIN RESERVED RIGIITS 

SMART reserves all of tbe following reservations made by NWPRA in the �peratipg 
Agreement 1996 with respect to the Lp.mbard and Healdsburg Segments: 

□ Reservations or exceptions of IilineJals or mineral rights, and all ptivate $'id
publie etJ&emenJs and rights-of--way, how.ever created, f()r cros$ings, pipelines.
w�iines, .fiber optic facilities, roads, streets, bi.ghways· and other legal purposes;

D Existing and future. building, zoning, subdivision and other ,applicable federal7
�tate, county, ,qmnicjpal and ioeal l11ws, ordinances and regulations;

0 Encroaclmients ,aJ o:ther .conditions that may :�·e re\(caled by a survey, title ·�earch
or �ection;

o A.II exi�ting ways, alley.s, pi.ivileges. rights, appurtenances, and ser,;it:udes,
howe.ver ereated, li� l>f tnoit�gel 'or·deeds Qf nus� tutd·

n T,tle· eJcl'usive right to approve or deny anr and all futnte easements, leas�s!> 

licens.es or rights ·of ,oceupancy fu� ori, •under� t'brougll, above, across or alung the
Heatdsbm:g· and LQmhard··seg��- ot an:Y portion thereof, so )Qng as stich futute
�ements� Jeas�. li"°'set·or ri:gb.ts of oceupan�y 4o not unreaspnably interfere
with NCRA'stail operations.

NCRA shall not ID$t:! allY use ofthe H��4sburs· Md Lotnl:!ard. SegrneiitS. whkih is 'lncon�istent 
with�"� right; tithrmu1-.inierest 'therein ·{lt\1J. whiclnnaf cause the: tlghf'tp, tlsc

n

md occup}r 
the H�d�burg !l1)d Lorn\>ard Segµients·to reveJtto .inY party oib,er than SMART. 

NCRAreserves al] of the fo1Iowing·reservations with respect to the 'Willits Seg:uient: 

O R�servations ,or �C"l,PUi:>QS of murerals or mineral rights, and all private and 
Publl'1 easements and ,rights.:of-way� however created, ior cr9�sings, pipelines, 
wirelines, fiber :<>�tic· facilities, r-0ads; streets, highways and' other f ega'l pwposes; 

□ Exi11ting and futµrt, building, zaning, s.ubdivision and other applicable federal,
state, county, municipal and focal laws, ord�s and rei1,llatio�;

p En�roach:Iilents or @tber condith:ms that tllay be revealed by a Sllrvey, title. search
Qr in�pection;

□ All �xisting ways alleys, privileges, rights, appurtenances and servitudes.
however created, liens of mortgage or deeds of trust, and

0 The exclusive right tt'.> approve or deny any and IJ)l future easements, leases,
licenses or rights of occupancy in, on, under, through, above, across or along the
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Willits Segme11t. or any portion th�ceof. so long as Sijcb futme easements, leases, 
licenses or ttigbts of QCcupancJ do .noi 11IU'ea$onably interfere with SMART 
Commuter Operations. 

SMART shaU not make !1-QY u�e of the Willits Segment whieh is inconsistent with 
NCRA' s rig�� title: aq<,i interest therein and which .m1;1.y cause the right to use and 
occupy thi:t. Willits Segment to revert to any party other than NCRA . 
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EXHIBIT. .6-MAINTENANCE CHARGES 

C!hatge per car mile for 9ars (lQaded Qt empty) weighing 
less than or eq..;Ialto 263

1
000 pounds ........................ '. ............................................................... $0.55

Charge per car mile fut qars (loaded) weighiQg 
more than. 263·,oo.o po�ds ............ , .. ,.� • ., ....................... "' .• ",, ... ..: .......................................... i ............................. $Q .. 6.!:i 

Charge per month fc;t maintenance of 
frei�ht-only turns-outs .............................................................................. .:$200 per fteighttum�aut 
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